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EDITORIAL NOTES 


EFFECTIVE BAR ASSOCIATION ACTION 


| THE ACTION OF THE Ocean County Bar Association, in making applica- 


tion to the Supreme Court for a writ of certiorari to review the action 


of Common Pleas Judge Giordano in quashing an indictment against two 
| former executive officers of the insolvent Toms River Trust Co., presented 
| to the Court a situation of unusual interest. 


The indictment alleged that certain offenses were committed on Octo- 


. ber 10, 1930 and, on motion, the Judge of the Ocean County Court of 
» Quarter Sessions quashed the indictment on May 8, 1933, more than two 
_ years after the alleged offenses were committed. 


Notice of this action was taken at a meeting of the Ocean County 
Bar Association, and a resolution was adopted, requesting the Attorney- 
General, then in charge of the Prosecutor’s office, to take action to have 
the matter reviewed by the Supreme Court, and it is stated that the At- 


| torney-General expressed the opinion that the proceedings ought to be 






reviewed. Before any action was taken by him, however, Leo Robbins, 
Esq. was appointed to the office of Prosecutor of the Pleas and the Attor- 
ney-General referred the matter to him. The newly-appointed Prosecutor, 
although requested by the Bar Association to take action, refused to do 
so, with the result that a committee of the Association was appointed and 
a petition filed for a writ of certiorari. An order to show cause was al- 
lowed by Mr. Justice Perskie. At the January Term of the Supreme 
Court the matter was argued before Part III of the Supreme Court, con- 
sisting of Justices Parker, Lloyd, and Perskie, and the writ of certiorari 
was allowed. It was urged on the part of the Bar Association that the 
quashing of the indictment had aroused a storm of criticism in Ocean 
County because of the destitute circumstances of a widow who was con- 
sidered to be the principal victim of the criminal acts charged in the indict- 
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ment, and that the action of the Lower Court tended to destroy the con- 
fidence and respect of the general public in the administration of justice. 
The respondents contended that the Supreme Court was without jurisdic- 
tion upon the application of the Bar Association and that the writ could 
only issue upon the application by one of the parties to the indictment. 

The petitioners successfully contended that the Supreme Court had 

inherent power which had descended to it from the Court of the King’s 
Bench in England and under the Constitution of this State and that this 
power authorized the Court, if made aware of some action on the part 
of an inferior Court not in conformity with justice, to, of its own initia- 
tive command such inferior Court to certify the proceedings in question 
to the Supreme Court and for the Supreme Court to order such further 
proceedings as it might deem proper, quoting in support of their conten- 
tion decisions Traphagen vs. Twp. of West Hoboken, 39 N. J. L. 232; 
Ludlow vs. Ludlow, 4 N. J. L. 387; Whitehead vs. Gray, 12 N. J. L. 36. 
They further urged that the quashing of the indictment after the tolling 
of the statute of limitations against the crime was in direct contravention 
of the settled policy of the Court as enunciated in its reported decisions 
State vs. Tilton, 104 N. J. 268; State vs. Action, 9 N. J. Misc. 55. 

Irrespective of the guilt or innocence of the accused defendants, in 
a case involving the serious charges set up in this indictment, if there is 
any doubt whatever concerning the propriety of the action of the trial 
court in quashing the indictment, the matter should properly be presented 
to the Supreme Court for review. There does not appear that any ex- 
planation has been given for the refusal of the Prosecutor to take the 
action initiated by the Bar Association. In any event, if the Supreme 
Court affirms the action of the Lower Court, the County may be spared 
the expense of a trial. If the action of the Lower Court was improper 
or unjustifiable in law, then the defendants should be brought to trial 
and their guilt or innocence established by a jury. 

Whatever the final outcome, the Ocean County Bar Association is 
to be congratulated for the public-spirited action taken in this case and 
for the able and conscientious manner in which the matter was presented 
to the Court. Mr. Franklin H. Berry was a member of the committee who 
wrote the Brief, and the matter was presented to the Court by Mr. Howard 
Ewart on behalf of the committee. The other members of the committee 
who collaborated in the presentation of this matter were Messrs. Harry 
EK. Newman, David A. Veeder and William W. Whitson. 
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THE PATHWAY OF JUDICIAL REFORM 


THE PATHWAY OF JUDICIAL REFORM 


Fifty years ago this month, the Law JourNat carried an editorial 
dealing with the proposed change in our Judicial System whereby a 
separate Court of Appeals would be created. Now, fifty years afterward, 
we are still working on the same problem and, although changes have been 
recommended by the Judicial Council, no other action has been taken. 
During the 1933 session, a concurrent resolution providing for this change 
and other changes was passed by the Senate by unanimous vote, but was 
lost in the Assembly by a vote of 27 to 18. 

Those voting in the affirmative were— 


Messrs. Altman, Blank, Bleakly, Burke, Burrell, Carpenter, Cavinato, 
Chamberlain, Curand, Doughty, Gurk, Hunt, King, McCampbell, Mutch- 
ler, Otto (Speaker), Pascoe, Platts, Preiser, Siracusa, Tamboer, Travaline, 
Trube, Ward, Waugh, Willis, Yuill. 


Those voting in the negative were— 


Messrs. Bowers, Bucino, Dunn, Fort, Galdieri, Gross, Hejke, Kinz- 
ley, Lance, McLaughlin, Naughright, Pesin, Rafferty, Scheidemann, 
Schock, Tinsman, Vavrence, Walker. 

Senator Joseph G. Wolber has re-introduced the matter at the pres- 
ent Session by Senate Concurrent Resolution No. 1, and, in as much as 
this reform has been approved by leading members of the Bar and by 
many business and professional organizations, it is hoped that the mem- 
bers of the Assembly will reconsider their previous action. 





THE FIDELITY UNION TITLE & MORTGAGE GUARANTY CO. 


On January roth, under suspension of the rules, three emergency 
laws affecting financial institutions of the State were passed by the Legis- 
lature and signed by the Governor immediately after passage. The prin- 
cipal measure was one to provide for the administration of title and 
mortgage guaranty companies by the Commissioner of Banking with full 
powers of a statutory receiver and under the protection and advice of the 
Court of Chancery. The legislation is supposed to contain suitable pro- 
visions for the conservation and rehabilitation of such companies and for 
the protection of holders of guaranteed mortgage investments. It has been 
openly stated that the Act in question was prepared by counsel for the Fi- 
delity Union and Title Mortgage Guaranty Co. which was threatened with 
receivership proceedings, conjointly with counsel of the Insurance Depart- 
ment, and for the state organization of mortgage companies. No public 
notice was given of the pending legislation, and upon the plea of an 
emergency, the Bill was rushed through the Legislature. Shortly there- 
after, Banking Commissioner Kelly took over the administration of the 











40 THE NEW JERSEY LAW JOURNAL 
estate of the Fidelity Union Title and Mortgage Guaranty Co., and many 
matters regarding the administration of the estate are already pending 
before the Court of Chancery. The administration df this estate is prob- 
ably one of the most gigantic trusts ever administered by an officer of 
our courts. 

Vice Chancellor Berry, before whom the proceedings have been pend- 
ing, is reported to have stated that it was not a winding up of the com- 
pany as in liquidation but was a rehabilitation trust. The thousands of 
security holders of this company sincerely hope that this will be the final 
outcome. He appointed Mr. J. Ashley Brown as co-trustee with the Com- 
missioner. 

Since the hasty passage of this legislation, a feeling has developed 
that it carried with it too much power for the Commissioner of Banking 
and Insurance, and the fear has been expressed that he might exercise 
that power by taking over many more title companies. Mr. Kelly is said 
to have disaffirmed any such intention. 

Mr. Morrison C. Colyer, president of the Fidelity Union Title and 
Mortgage Co., issued a statement in which he regarded the appointment 
of the Banking Commissioner as Trustee to conserve the assets of the 
company as a necessary move. One significant statement registering a 
condition which has been embarrassing to all of us is the charge that “the 
constantly changing financial conditions and enactments of new statutes, 
both state and federal, as well as the large number of investors concerned, 
have made the immediate solution of this problem exceedingly difficult.” 
Mr. Merritt Lane and Mr. Herbert Hasmoch have been named as Counsel 
for the Trustees. 

The Fidelity Union Trust Company, originally operated as a branch 
of its business, the title examination and title guaranty department, and 
was said to have had one of the largest and best equipped title plants in 
the State. Subsequently, this title plant and title guaranty business was 
sold and transferred to the Fidelity Union Title and Mortgage Co., a 
corporation organized by and with the aid of the officers of the Fidelity 
Union Trust Company. Friends of this bank and members of the general 
public, having implicit confidence in the bank and its officials, subscribed 
to its stock and invested freely in its mortgage guaranty certificates. While 
there may not be, and probably is not, any legal obligation on the part 
of the bank to support this auxiliary company, there can be little question 
but that the general public and the investors in its securities depend in 
no small degree upon the officers and directors of the bank to do every- 
thing legally within their power to see it through the emergency. 

It is to be sincerely hoped that this legislation will result in the actual 
rehabilitation of this company and that the valuable title searching and 
title guaranty business will not be resold to the bank or to any bank affiliate, 
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THE SALES TAX 4I 


but that the entire business will be preserved and the assets marshalled in 
such a way as to preserve the assets of the company, not only for its 
creditors but for its stockholders. 





THE SALES TAX 


In a statement issued January 15 by the New Jersey State Chamber 
of Commerce, demand is made that New Jersey governmental expenses 
be cut $150,000,000 a year by the end of 1935. The statement places the 
amount being expended at more than $500,000,000 a year, and states that 
the gross public debt of ‘all units has reached a total in excess of $1,250,- 
000,000—approximately a fifth of the assessed valuation of real property. 
It is pointed out that the affairs of eight municipalities are in the hands 
of the State Municipal Finance Commission and several other govern- 
mental units are in default on payrolls and other debts. Plea is made for 


) adrastic reduction of expenditures and the statement is made that taxes 


now levied mean practically the confiscation of thousands of homes and 
farms. Taxation takes more than three-fourths of all the net earnings 
of the railroads and real estate taxes exceed the total income from thou- 
sands of farms and business properties, and excise and occupational 
licenses and other forms of taxation make it impossible for many business 
enterprises to operate profitably, thus driving people out of business and 
causing additional unemployment. The situation thus presented is an 
unanswerable argument for the passage of the bill now pending in the 
legislature to provide for a Sales tax. Some method must be immediately 
tried to afford prompt relief to real estate. Apparently, most of the oppo- 
sition to the Sales tax emanates from large department store proprietors 
and sales agencies. All sorts of threats and dire predictions have been 
voiced by these interests to force their employes to write to members of 
the legislature and to stage demonstrations in opposition to the tax. After 
all, the proposed method is, so far as the consumer is concerned, an in- 
direct system of taxation. The payment of any form of tax is not usually 
considered a pleasant duty, but taxation of an indirect nature is perhaps 
the least painful of any. The consumer has been paying such taxes for 
years on every article that he buys. Sometimes the amount paid is for 
the benefit of the government as, for instance, an extra tax on gasoline 
or an extra charge on electric light consumption. More often it is a tax 
for the benefit of the middle-man or the distributor who loads the price 
of the article offered for sale with such items of expense, overhead and 
profit as he may deem advisable or as circumstances will permit, and the 
traffic bear. If a sales tax is not adopted, the likelihood is that New 
Jersey will have to adopt the Income tax, and a bill providing for such a 
tax has been introduced in the present legislature. There has been con- 
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siderable criticism of the administration of the federal income tax. This 
tax falls with unusual severity upon the wage earner, the salaried man, 
and the white-collared clerk, who, by reason of reports filed by their 
employers, have no opportunity to relieve themselves of any portion of 
the tax. It presents inequalities and hardships, and it is bad enough 
to be compelled to submit to the federal income tax without placing upon 
the citizens of the State the additional burden of paying a State income 
tax. The imposition of such tax will perhaps appeal to the politicians as 
being a new source of revenue to be tapped for the benefit of the faithful. 

It is to be hoped that if additional taxation is necessary, a sufficient 
retrenchment can be made as outlined by the State Chamber of Commerce. 
[f the legislature will proceed cautiously and if a Sales tax is adopted, 
see to it that the revenue derived therefrom shall be used to relieve the 
burden of the present system of taxation upon real estate, and that ade- 


quate measures are taken to reduce the various governmental budgets, | 
additional taxation should be avoided and the Sales tax be of limited 7 


duration. 


Those who oppose the Sales tax state that it would not benefit real 


estate owners unless their present tax bill exceeded $400.00 a year, be- 
cause their additional living cost would make up for any reduction in 
the Real Estate tax. 

It has been pointed out that the Sales Tax would affect the very 
poor, whose entire earnings go for the necessities of life. The Income 


Tax, however, falls more heavily upon the great middle class of the Coun- | 


try, who have had to stand the brunt of the depression and who are fast 
approaching ruin unless some relief is afforded to home owners and 
property owners generally from the extortionate demands arising out of 
the wasteful extravagance of Municipal Government. 





LOTTERY 


A United Press Dispatch from Washington, D. C. states that Repre- e 


sentative Kenney (Dem.) of New Jersey, during the House debate on 
the Independent Officers Appropriation Bill, proposed that the govern- 


ment establish a national lottery in order to increase the revenues of the 


Federal Treasury. 


In the January issue of Law Notes, a quarterly published by Edward | 


Thompson Company of Northport, Long Island, New York, the question 
of lotteries is discussed. Attention is called to the fact that in 1655 the 
first national lottery was authorized and that it was a book lottery which 
included “Bibles, Testaments and other books,” one-third of the proceeds 
to go to the poor. It is further pointed out that lotteries were later used 
to raise funds for fortifications, fer Kings (now Columbia) College, for 
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LOTTERY 43 


LE 


This city expenses, and for various other items for public or charitable uses. 
man, B) |t is stated that the recent French Lottery, conducted as a national enter- 





their prise, resulted in the sale of 2,000,000 tickets, at a cost of $12,100,000, 
n of all of which were purchased within a half hour after they were placed 
ough on sale. The article then proceeds to offer the following suggestion : 
a “In these days when taxes are being imposed to an extent which 
“ome F tends to dry up the sources of private benevolence and to foster wide- 
hens spread public dissatisfaction, it might be worth while to consider the 
hful. possibilities of a national lottery. It is a little hard to see what objection 
cient |) could be urged against it. Certainly none on religious grounds, for the 
erce. Bible is replete with reference to awards by lot and barren of all con- 
nted demnation of the practice, and religious and fraternal orders still resort 
to lotteries on a small scale to replenish their treasures. It is of course 
> the true that the receipt of a large sum of money for which no commensurate 
ade- value in labor has been given usually does the recipient more harm than 
gets, good, but this consideration if given weight would lead to the abolition 
rited |) Of the stock exchange and some other activities which now pass muster 
>® as ‘business.’ ” 
_ Apart from any moral or ethical consideration, this ready remedy 


be: |) cannot be offered to our harassed legislators at Trenton in lieu of either 
n in a Sales or an Income tax, owing to the provision of our State statute, 

adopted at the election held September 27, 1897, in which the principle 
very was laid down that “no lottery shall be authorized by the legislature or 
ome | Otherwise in this State, and no ticket in any lottery shall be bought or 
sun- | | Sold within this State, nor shall pool-selling, book-making or gambling 
faa of any kind be authorized or allowed within this State, nor shall any 
and ©) gambling device, practice of game of chance now prohibited by law, be 
t of @» legalized, or the remedy, penalty or punishment now provided therefor 
be in any way diminished.” The adoption of this amendment was con- 
) tested, but affirmed by the Court of Errors and Appeals in the case of 
» State (Bott, et al, Prosecutors) vs. Wurts 43 Atl. 744; 63 N. J. L. 286. 
4 StotT MAcHINE RACKET 





pre Far worse than any lottery or game of chance is the slot machine 
- on | racket which has been carried on in nearly all parts of the State under the 
erm- | noses of complacent local officials. As Mr. Justice Parker pointed out in 


the | his recent charge to the Essex Grand Jury on this subject, the victim of 
4 slot machines can hardly be said to be gambling or playing a game of 
ard | chance because the odds are so long that the owners, operators and those 


tion (9) that participate with them in the profits are playing a sure thing. 
the In Passaic County, Mr. James D. Carpenter, Jr., President of the 
hich State Bar Association, who has been designated Deputy Attorney General, 


eds 
ised 
for 


has brought to trial a number of persons charged with the ownership and 
operation of these machines. In Essex County, Prosecutor William A. 
Wachenfeld is conducting a searching investigation of conditions through- 
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out the County and endeavoring to secure indictments of the guilty per- 
sons. Similar action will, undoubtedly, be taken in other Counties, and 
it is hoped that we can look forward to the stamping out of this practice 
throughout the entire State. The very fact that these machines have 
existed for a considerable time past and have been operated openly and 
notoriously in places of public amusement, speakeasies, hotels, club rooms 
and stores demonstrates that provisions of Constitution and Acts of the 
Legislature cannot of themselves eliminate such practice. It is only when 
an aroused public conscience spurs public officials into action that tangible } 
results can be accomplished. 





THE BUSINESS OUTLOOK 


In a recent interview, Alfred P. Sloan, Jr., President of General 
Motors Corp. declares: 


“We are better off on practically all counts than we were a year 
ago. Naturally, this improvement could not, in such a short inter- 
val of time, be reflected throughout our entire economic structure. 
That would be expecting too much. But we must appreciate that 
such a trend, having definitely manifested itself is bound to gain mo- 
mentum as time passes. We can manage our affairs so as to accel- 
erate or retard this movement, but in the long run it is bound to as- 
sert itself.” 


He goes on to state we should approach the new proposals without 
prejudice and with an open mind, and that industry should co-operate 
with the government. It is to be hoped that the doubters and the 
faint of heart will take courage from this prophecy and that all of our 
citizenry will suspend judgment and give undivided support to the 
government in the effort to better conditions. 





TRENTON MINERAL FLOORING COMPANY vs. BENJAMIN GORDON 
(N. J. Supreme Court—Mercer Circuit) 
Attorney and client—Negligence of Attorney—Discretion of Attorney 
employed upon contingent basis. 
OLIPHANT, SUPREME COURT COMMISSIONER: 
1930, 


On or 


about February 1, plaintiff retained defendant, on a_contin- 
gent fee basis to prosecute a mechanic’s lien action against John 
Laur. The affidavit of plaintiff, the basis of the lien 
executed February 7, 1930. The lien claim filed 
February 8, 1930. The statutory limit for filing claims expired Feb- 
ruary 11, 1930. Nothing further in prosecution of the claim was 
done. 


There were prior mortgages on the property to the amount of $62, 


and Pauline 


claim, was was 
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} 000.00, and an agreement to subordinate any claim of the plaintiff to 


mortgage liens in the sum of $42,000.00. 
Subsequently the first mortgage was foreclosed, this plaintiff being 


| apart to that action, and still later the Laurs went into bankruptcy. 


This action is one based on negligence on the part of the defendant, 
a member of the bar of this State. 
The defense denies the negligence and sets up as affirmative defenses 


| that the defendant had discretionary powers in the handling of the matter, 


g 
7” 





that the prosecution thereof would have availed nothing and that there 


>» was no damage. 


The matter comes before me sitting as a Supreme Court Commis- 
sioner on two motions, one to compel the plaintiff to answer certain interro- 
gatories, which may be treated as a Bill of Particulars, and the other to 
strike the answer with a cross motion to strike the complaint. I will 


' deal with the latter first. 


There is no question but what an attorney has the right, when re- 


tained on a contingent fee basis, to determine whether or not to proceed 
_ and continue with litigation, but he has no right to discontinue or fail 


x 


) to prosecute a claim after once being engaged without first withdrawing 
| from the case in a proper manner. He is under a duty to state the cir- 
_ cumstances and situation to his client in order to get consent to discon- 


/ tinue or, if the attorney withdraws, to allow the client to procure other 


') counsel if he so desires. He cannot sit idly by, do nothing, and allow 


| the status of the parties to change. The first separate defense, if proved, 


is not a legal defense to the action, but is proof on the question of 
negligence. 

The question as to whether or not any damage was sustained by the 
plaintiff is not for the Court to pass upon here and is not a proper defense. 

The affidavits, while containing much hearsay, raise questions of fact 
which must be passed upon by a jury. 

The first and second affirmative defenses will be stricken out. 

As to the interrogatories, answers may be made to numbers 1, 2 and 3. 
The others need not be answered. The information sought to be obtained 
by questions 4, 5, 6 and 7 can be obtained from public records by the 
defendant. 

Orders in conformity with the foregoing may be presented, that in 
regard to the interrogatories to be without cost to either party. 
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GREAT LAKES COAL AND COKE COMPANY vs. ATLANTIC CITY 
RAILROAD COMPANY, ET AL 


(Board of Public Utility Commissioners Jan. 12th, 1934) 


Complaint regarding rates on Petroleum Coke also Petroleum Coke 
Breeze combined with Anthracite or Bituminous Coal or both from Port 
Newark, N. J. to destinations within State. Complaint sustained. 

Milton P. Bauman for the Complainant; M. B. Pierce for the Erie 
Railroad Company; W. J. Larrabee for the Delaware, Lackawanna and 
Western Railroad Company; E. H. Burgess for the Lehigh Valley Rail- 
road Company; H. B. Thomas for the Central Railroad Company of 
New Jersey; H. M. Malloy for the Reading Company and Atlantic City 
Railroad Company; Joseph F. Eshelman for the Pennsylvania Railroad 


Company; C. J. Goodyear and O. J. Dean for Anthracite Institute; John § 


B. Keller for Seaboard By-Products Coke Company. 


THE BOARD: The Great Lakes Coal and Coke Company by | 


complaint filed with the Board, April 21, 1933, alleges that the rates on 


carload shipments of petroleum coke and petroleum coke breeze combined | 
with anthracite or bituminous coal or both, from Port Newark to destina- 


tions on the lines of the respondents within the State, are unjust and un- 


reasonable, unjustly discriminatory and unduly preferential of by-product | 


coke and unduly prejudicial to complainant’s traffic to the extent that the 
rates available to complainant exceed or may exceed the existing level 


of rates of by-product coke from the plant of the Seaboard By-Product b 


Coke Company, located at Seaboard, New Jersey, as prescribed by the 
Board in decision issued August 31, 1927. 

Comp!ainant subsequently filed amended petition dated July 19, 1933, 
stating in part: 

“the Board of Public Utility Commissioners find that the defendants 


above named have made and imposed and exacted from complainant, 
unjust and unreasonable, unduly preferential and unduly prejudicial in- 


dividual and joint rates for the transportation within the State hereinbe- 7% 
fore described, in violation of the provision of Section III, Paragraph 7% 


18 (a) of Chapter 195, Laws of 1911 as amended, an Act Concerning 
Public Utilities.” 


The complaint as amended would imply that the rates as charged by § 


the defendants on prior and present shipments are unjust and unreason- 
able, unduly preferential and unduly prejudicial. 

The Board’s power is defined under Section II, Paragraph 16 of 
Chapter 195, Laws of 1911 as amended: 


. “The board shall have power, after hearing, upon notice, by order 
in writing, to fix just and reasonable individual rates, joint rates, toll, 
charges or schedules thereof, . . . which shall be imposed, observed and 
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followed thereafter by any public utility, as herein defined, whenever 


charge or schedule thereof . . . to be unjust, unreasonable, insufficient 
or unjustly discriminatory or preferential.” 


The Board, therefore, is limited in its findings in this matter to the 


determination of future reasonable rates. 


Hearings were held June 28th, August 2nd, September 18th, 22nd, 
and October 2nd, 1933, and briefs subsequently filed. 

The Great Lakes Coal and Coke Company is engaged in the process- 
ing of petroleum coke, also petroleum coke breeze, combined with anthra- 
cite or bituminous coal or both. Its plant is located at Port Newark on 
property leased from the City of Newark and is served with track facili- 
ties of the Atlantic Port Railway Corporation, an industrial switching 
railroad extending from a connection with the tracks of the Central Rail- 
road of New Jersey, Pennsylvania Railroad, and the Lehigh Valley Rail- 
road over the tracks of the Pennsylvania Railroad to the Port Newark 
terminal. 

Petroleum coke is produced in the State of Texas and is transported 
by steamer in bulk to the complainant’s plant where it is stored, crushed 
and screened to various sizes, and the dust residue commonly known as 
breeze, is mixed with anthracite or bituminous coal or both for fuel pur- 
poses. It is testified that operations commenced about December 31, 1932, 
that approximately 64,000 tons of petroleum coke had been processed 
during the period December 31, 1932 to May 31, 1933, that preparations 
have been made for processing approximately double the tonnage, and it 
is anticipated that 50,000 tons of coal will be used for the residue mixture. 

Existing rates for the transportation of petroleum coke, and petroleum 
coke breeze, and the latter mixed with coal, are based on sixth class. The 
complainant seeks to have applied on prepared sizes of petroleum coke 
the same mileage scale rates as prescribed for the Seaboard By-Product 
Coke Company and the extension of the sixty mile limit therein shown 
to eighty miles (exhibit P-2), also a lower mileage scale of rates on petro- 
leum coke breeze and breeze combined with anthracite or bituminous coal 
or both for a distance of fifty miles (exhibit P-3). 

It is testified that the wholesale prices for the six months period 
ending May 31, 1933, of prepared sizes of petroleum coke, averaged $6.84 
per net ton, coke breeze $3.72 and the breeze mixture $4.63; that the 
weight density per cubic foot is slightly heavier than by-product coke, 
loading in same car equipment, and that petroleum coke is in every re- 
spect comparable to the shipment by rail of by-product coke. 

Respondents do not seek to justify the reasonableness of the sixth 
class rate effective on shipments of petroleum coke, petroleum coke breeze 
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and the latter combined with anthracite or bituminous coal or both from 
Port Newark, and suggest in lieu thereof rates based on 22% per cent 
of first class rates, and in support thereof submitted exhibits showing 
rate comparisons with anthracite coal from Pennsylvania mines as well 
as rates on petroleum coke in Central Freight and Trunk Line Associa- 
tion territory. It was further testified by the respondents and the inter- 
veners that petroleum coke is not entitled to the same rate as applied to 
by-product coke from Seaboard for the reason that the Pennsylvania 
Railroad switching and spotting operation at complainant’s plant and the 
movement from and to the Waverly classification yard is expensive and 
complex; that the Erie Railroad and the Delaware, Lackawanna and 
Western Railroad, which companies serve the Seaboard plant, perform 


no switching service at said plant, it being performed by the Seaboard J 
Company; that petroleum coke was not manufactured at Port Newark; 4 
that it is a Texas product; that there are one thousand employes at Sea- * 
board ; that petroleum coke as a fuel would adversely affect the sale of fy 
anthracite coal in this section and decrease the revenues of the respondents 7 
for the transportation of coal from the mines in Pennsylvania; that there 
is additional resulting revenue from other products produced at the Sea- 7 
board plant as well as revenue from inbound coal from the mines; also 7 


that petroleum coke as a more efficient fuel having more heat units to 
the pound than either by-product coke, bituminous or anthracite coal. 


The brief of the Seaboard By-Product Coke Company, refers to the a 


decision of the Interstate Commerce Commission re Dewey Portland 
Cement Company v. Alton Railroad Company 194, I. C. C. 235, p. 238, 
wherein the Commission said, relative to rates on petroleum coke breeze: 


“The record is convincing that complainant is entitled to rates compar- 
able with rates on by-product coke prescribed in the Indiana Coke and Gas 
Company Case,” 


In Indiana Coke and Gas Company Case, 155 I. C. C. 70, p. 81, the 


Commission states: 


“We further find that the interstate rates on coke, in carloads, from 
Terre Haute, Indianapolis, Chicago, and Milwaukee to destinations in 
Illinois and in that portion of Wisconsin on or east (or south) of the 
above described line of the Chicago, Milwaukee, St. Paul and Pacific 
from Milwaukee to Madison, thence the Chicago and North Western to 
Dodgeville, thence the Illinois Central to Wisconsin-IIlinois boundary, 
and to west bank Mississippi River crossings in Iowa and Missouri are 
and for the future will be unreasonable to the extent that they exceed, 
or may exceed, rates based on the distance scale set forth in Appendix 5 
and designated ‘Illinois territory scale’ which rates we find reasonable.” 


Page 82: 
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“In applying the scales herein found reasonable, distances should be 
computed over the shortest possible routes, via existing connections, for 
the interchange of carload traffic, that embrace the lines or parts of lines 
of not more than three carriers not under common ownership or control.” 


The Illinois territory scale prescribed a single rate basis for all hauls, 
whether on one, two or three lines, and the Board in Seaboard By-Product 
Coke Company v. Atlantic City Railroad Company, et al, prescribed a scale 
applying to single, two-line and three-line hauls. The difference in the 
application of the two scales is shown, viz: 


ILLINOIS SCALE SEABOARD SCALE 























One Line Haul TwoLineHaul Three Line Haul 

10 Miles and Under $.90 .70—22 % less 85—5.5% less 1.00—11 % inc. 
20 Miles and Over 10 1.00 80—20 % less .95—5.0% less 1.10—10 % inc. 
30 Miles and Over 20 1.10 .go—18 Yless 1.05—4.5% less 1.20—9 % ine. 
40 Miles and Over 30 1.20 1.00—16.6%less 1.15—4.2% less 1.30— 8 %ine. 
so Miles and Over 40 1.30 1.10—15.4% less 1.25—4.0%less 1.40— 7.7% inc. 
60 Miles and Over 50 1.35 1.20—11 %less  1.35—same 1.50—11 % ine. 
As shown, the single-line haul under the Seaboard scale is from 22% 


to 11% less than the Illinois scale, the two-line haul from 5.5% less to 
same rate for 60 miles, and for the three-line haul the rates are higher, 
ranging trom 7.7% to 11%. In the absence of any actual tonnage figures, 
it cannot be ascertained which scale would produce the greater revenue. 

In the decision of the Interstate Commerce Commission 194, I. C. C. 
235, page 237, rates on petroleum coke breeze were considered, viz: 


“From a transportation standpoint there is no material differences 
in the handling of petroleum coke breeze, petroleum coke, or by-product 
coke.” Page 238, “It is our view that the rates on petroleum coke breeze 
should more properly be related to the rates on coke in the same general 
territory than to the rates on bituminous coal.” 


In decision September 18, 1933, in I. & S. Docket 3852, Petroleum 
Coke in England (Exhibit P-7), sheet 5: 


“It is designated as petroleum coke in a publication issued by the 
United States Bureau of Mines dealing with its products and uses. The 
evidence, in our opinion fairly establishes that this commodity comes 
within the generic term ‘coke.’” Sheet 10, “Respondents and the shippers 
supporting them further undertake to justify the proposed increased rates 
on petroleum coke on economic grounds. The production of by-product 
coke, they urge, affords substantial tonnage and revenues for respondents ; 
and provides employment for many workers in New England territory, 
as well as at the mines producing bituminous coal from which by-product 
coke is derived, and on the railroads transporting such coal from the mines 
to tidewater ports or over all-rail routes to destinations in New England. 
The record indicates that petroleum coke which originates at Texas ports 
1s produced from petroleum which reaches those ports by pipe line and 
thus affords no revenues to the railroads, except to respondents for the 
haul beyond the New England port from which it moves. The contention 
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of respondents and those shippers, in substance is that petroleum coke 
thus contributes a much smaller share to the prosperity of the railroads 
than does by-product coke, and that rates on petroleum coke properly 
should be higher than those on coal coke. They urge that the displacement 
of by-product coke by petroleum coke in New England territory will 
operate to lessen employment of workers engaged in the production of 
by-product coke, as well as in mining and transporting bituminous coal. 
It is asserted by respondents and those shippers that petroleum coke is 
a refuse or waste product, and by respondents that the country is at pres- 
ent overstocked with supplies of fuel. It thus appears to be the position 
of respondents and those shippers in this connection, that the proposed 
increased rates should be approved by us as a means of discouraging the 
movement of petroleum coke in this territory. We may approve or con- 
demn the proposed rates on transportation grounds.” 


The allegations of the respondents and the interveners in the instant 
case are parallel to those above cited and consideration must be likewise 
given to the transportation characteristics as a determining factor. 

The operating conditions at complainant’s plant, compared with 
similar operations at the Seaboard plant, were stressed in that the move- 
ment is more complicated in the switching and placing of empty and loaded 
cars from and to the Waverly classification yard of the Pennsylvania 
Railroad. The use of the smaller classification yards in the territory has 
been discontinued, and for convenience and economy of operation Waverly 
is used as the classification yard. Other plants located at Port Newark 
as well as complainant’s, require a similar service. The Lehigh Valley 
and the Central Railroad Company of New Jersey offered no evidence 
of any excessive or complex movement to and from complainant’s plant, 
apparently owing to the proximity of their classification yards. 

Respondents testified that at the present time there is no allowance 
made for use of the tracks of the Atlantic Port Railway for revenue 
freight moving in and out of the terminal and that an allowance adjust- 
ment may be made at some future time. If and when such an adjustment 
is made on an equitable basis, the carriers would probably fare no worse 
than if their own monies were invested in the property with interest pay- 
ment on such investment. 

The switching, placing and spotting of cars in the Seaboard By- 
Product Coke Company’s plant is performed by the company for which 
no allowance is made, thus relieving the carriers of this expense. The 
carriers contend as they are relieved of this expense and they must per- 
form such a service for the complainant, the rates should be higher from 
Port Newark than Seaboard. Similar situations have been heretofore 
considered, viz: 


“It can not be maintained that the delivery and receipt of goods on 
industrial spur tracks within the switching limits in a city is necessarily 











an add 
a char 
line-hz 
spur t 
Rep. & 
sion, | 
withir 
the ca 
rate e 
sheds 
Los / 


consi 
or sh 

] 
the lez 
on ca 
comb 
produ 

] 
its de 
breez 
coal | 
to re 
rates. 
(exh 


petr 
be a 
or 2 
conf 


coke 
were 
appl 


cubi 








ba — —S ae 








GREAT LAKES COAL AND COKE CO. VS. ATLANTIC CITY R. R. 5I 


an added service for which the carrier is entitled to make or should make 
a charge additional to the line haul rate to or from that city when the 
line-haul rate embraces a receiving and delivering service for which the 
spur track is a substitute.” Los Angeles Switching Case, 34 Sup. Ct. 
Rep. 814, reversing A. T. & S. F. Co. v. Interstate Commerce Commis- 
sion, 188 Fed. 229. 

‘Delivery and receipt of carload freight on industrial spur tracks 
within the switching limits of a city is not an added service for which 
the carrier can make an additional charge to the line-haul rate, when that 
rate embraces a receiving and delivery service at team tracks or at freight 
sheds within such limits for which the spur track service is a substitute.” 
Los Angeles Switching Case above. 

“The expense of handling cars at any terminal depends upon many 
considerations, but it is the same whether the car has passed over a longer 
or shorter distance.” 4, I. C. C. 664. 


It is incumbent to review the evidence as offered to determine whether 
the law has been violated by the respondents in assessing a higher rate 
on carload-shipments of petroleum coke, petroleum coke breeze and the 
combined mixture from the complainant’s plant than is charged on by- 
product coke from the Seaboard plant. 

By-product coke moves on rates found reasonable by the Board in 
its decision of August 31, 1927, while petroleum coke and petroleum coke 
breeze, as well as the mixture of breeze with anthracite or bituminous 
coal or both, moves under sixth class rates, but respondents are willing 
to revise the sixth class rates downward to 22% per cent of first class 
rates. The following table compares the per net ton rates on basis propose 
(exhibit P-6) with the Seaboard scale: 


One-Line Two-Line Three-Line Proposed 2214% of first 


Haul Haul Haul class from Port Newark 
10 miles and less .70 85 1.00 1.40 
20 miles and over 10 80 95 1.10 1.53 
30 miles and over 20 .90 1.05 1.20 1.67 
40 miles and over 30 .00 1.15 1.30 1.80 
50 miles and over 40 1.10 1.25 1.40 1.94 
60 miles and over 50 1.20 1.35 1.50 2.07 


If the proposed rate basis of 2214% of first class is reasonable for 
petroleum coke for any distance within the State, what rate basis would 
be accorded by-product coke for a haul longer than 60 miles, sixth class 
or 22%% of first class? Apparently such a rate situation would be 
confusing. 

The contentions of the respondents and interveners that petroleum 
coke should take a higher rate than by-product coke on economic grounds, 
were similarly advanced in I. & S. Docket 3852, and we think that case 
applicable to the principles involved in this case. 

It was testified that the weight density of by-product coke is 66.7 
cubic feet per net ton and varies from 25 to 38 pounds per cubic foot 
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according to size, while petroleum coke is 62 cubic feet per net ton, 44 
pounds per cubic foot, mixture from 40 to 55 pounds per cubic foot, and 
that shipments are made from both plants in open car equipment and the 
average carload weight of by-product coke from Seaboard is 37% net 
tons and petroleum coke from Port Newark 34 net tons. 

Complainant requests a lower rate basis than the Seaboard scale to 
apply on pertoleum coke breeze and breeze combined with anthracite or 
bituminous coal or both, because of the lower value of the commodities. It 
does not appear, however, that they are entitled to a lower basis of rates 
than petroleum coke on account of their lower value: 


“Value is not the sole controlling element in classification or rate 
making; and in the absence of a showing that the rating and rates com- 
plained of are unreasonable the contention that a schedule of rates gradu- 
ated according to value, should be established, is without merit.” 4o I. C. 
oe 2 

“Commodities of the same nature and used chiefly for the same 
purposes usually take the same rates, and differences in value of the same 
commodity shipped in different forms are frequently disregarded in rate 
making where articles are essentially of the same nature and highly com- 


petitive.” 92 I. C. C. 569. 


Reviewing the testimony and exhibits in this case, it is apparent that 
the transportation of petroleum coke by rail is similar to the movement 
of by-product coke ; that the weight density, average loading per car, equip- 
ment used, liability of damage in transit and the use of the products as 
fuel, are comparable, and that the rates determined as reasonable in the 
Seaboard case should apply to the movement of petroleum coke. The 
Board, therefore, finds that the existing tariff rates for carload ship- 
ments of petroleum coke, petroleum coke breeze and the mixture from 
Port Newark to destinations within a radius of 60 miles are unreasonable 
and unduly prejudicial to the shipments of petroleum coke, petroleum 
coke breeze and the mixture, and are unduly preferential to by-product 
coke, and that the mileage scale of rates applicable to carload shipments 
of by-product coke from Seaboard shall be the rates to be applied on 
carload shipments of petroleum coke, petroleum coke breeze and the mix- 
ture from Port Newark. 

The Board further finds that the mixture of not less than 50% of 
petroleum coke breeze combined with not more than 50% of anthracite 
or bituminous coal or both, shall be fixed as the mixture to be accorded 
the rates above prescribed, and hereby orders that the Seaboard mileage 
scale of rates shall become effective February Ist, 1934. 
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44 VILLAGE OF RIDGEWOOD vs. RIDGEWOOD LODGE No. 1455, B. P. O. E. 5 
ve F (State Board of Tax Appeals, Jan. 16, 1934) 
net Claim for exemption denied. i 
For Appellant, Mr. Thomas L. Zimmerman, Jr. ; for Respondent, { 
to Mr. Thomas S. Doughty. ! 
“4 WEAVER, President: As of October 1, 1932, the assessor of the 
a: a Village of Ridgewood, for purposes of taxation for the year 1933, placed 
© valuations upon property of Ridgewood Lodge No. 1455, B. P. O. E., : 
$ as follows: ‘ 
ate : 15 acres of land ............ $7,500.00 
m- re 80,000.00 
lu- PORE eo s.ctaedacdvenwes . 4,900.00 
is —_——_—_ 
WE Acithbsbbescmpan $92,400.00 
a The respondent appealed to the Bergen County Board of Taxation, 4 
te and that Board granted an exemption of five acres, thereby reducing the D 
n- assessment upon the land one-third, and totally exempted the buildings 4 
and personal property. The municipality has appealed that judgment to ' 
at the Board for review. é 
at The respondent is a corporation under an act entitled “An Act to 
p- Incorporate Associations not for Pecuniary Profit.” (P. L. 1898, page 422). F 
7“ The corporation is the owner, in fee, of the property assessed. The un- 
. controverted proofs show that it extends certain privileges to non-mem- j 
= bers of the Lodge in return for financial considerations. The respondent j 
; seeks to justify its claim for exemption under Subdivision 4, Section 203, 
4 of the General Tax Act, by the fact that it has shown no profit from 
le revenues received for the use of its facilities. The corporation considers 
we itself within the facts in the case of Montclair Knights of Columbus vs. } 
” ¢ Town of Montclair, decided by this Board and reported in 56 N. J. L. J. 44. 
ts si Unfortunately, the respondent is not acquainted with the “uncon- 
mi _ troverted proofs” referred to in that case. In the Montclair case the 4 
- f "  uncontroverted proofs were that there was no sale of commodities and 
_ no rental of the facilities to non-members of the Lodge. In the instant 
f » case the proofs are all to the contrary. Every point raised by this re- ‘ 
“ »  spondent in its application for exemption has been covered in the opinion 
d of this Board in the case of Charles Kloz vs. Armenian Community Cen- 
tre, City of Union City, 56 N. J. L. J. 96. For the reasons stated in that ; 


opinion, the claim for exemption is denied and the action of the Bergen 
County Board of Taxation is reversed. 

We find that the property of the respondent is subject to taxation d 
upon the valuations as made by the assessor. 
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DELAWARE, LACKAWANNA & WESTERN COAL CO., APPELLANT, 
vs. BOROUGH OF HAMPTON, RESPONDENT 


(State Board of Tax Appeals, Dec. 15, 1933) 


Applications for reductions of taxes assessed upon stored coal. As- 
sessments reduced. 
For Appellant, Messrs. Wolber, Gilhooly & Yauch, by Mr. Joseph G. 
Wolber; for the Borough, Mr. Anthony M. Hauck, Jr.; for the County 
Tax Board, Mr. Philip Gebhardt. 


WEAVER, President: These appeals involve assessments for the 
years 1932 and 1933 on coal owned by the Delaware, Lackawanna & West- 
ern Coal Company and stored in the Borough of Hampton. For the year 
1932, the assessor valued the coal at $1,020,407, and for the year 1933 
at $738,150, basing each assessment upon the average tonnage owned and 
stored by the Company on its property in that Borough during the year 
preceding the assessment date. On appeal, the Hunterdon County Board 
of Taxation reduced the assessment for 1932 to $809,222, and affirmed 
the assessment for 1933. The Company applies to this Board for reduc- 
tions in the assessments of both years. 

As the appeals present common questions of fact and law, they were 
tried together and the decision of the Board will be dispositive of both 
cases. 

The valuations made by the Borough Assessor were pursuant to 
Sections 202 and 301 of the General Tax Act, Revision of 1918. (Sec. 
202, P. L. 1918, p. 848; Sec. 301, P. L. 1918, p. 853, as amended by P. L. 
1920, p. 561). Sec. 202 provides as follows: a 


“All property, real and personal, within the jurisdiction of this state, 
not expressly exempted by this act or excluded from its operation, shall 
be subject to taxation annually under this act at its true value, and shall 
be valued by the assessors of the respective taxing districts. . . . All 
property shall be assessed to the owners thereof with reference to the 
amount owned on the first day of October in each year, . . .” 


Sec. 301 provides as follows: 


“ce 


. . . Personal property consisting of stocks in trade and materials 
used in manufacture in this State, which shall include raw materials, fuel, 
goods in process of manufacture and completed products, shall be esti- 
mated at the average of such personalty located in the taxing district 
during the year preceding the date as of which the assessment is made, 
or the average for such portion of the year that such property may be 
in the possession of the person assessed.” 


The corporation is in the business of mining anthracite coal, storing 
and selling it at wholesale. In seasons when production at the mines 
exceeds the demand in the market, or for the purpose of building up a 
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reserve, the surplus is stored for future sale. The coal upon which levies 
* were made was surplus coal in storage. There can be no question that 
coal stored under the conditions appearing is “stock in trade” within the 
meaning of the statute and is subject to taxation under Section 301 supra. i 







































- See the report of State Board of Taxes and Assessment for the year 1923, 4 
G { 31, in the matter of the application of Pennsylvania Coal Company. 
a Counsel for the litigants agree as to the average tonnage of the various i 
sizes of coal assessed for the years in question, and as to the valuations 
, placed upon the sizes of coal known as Pea, Buckwheat, Rice and Barley. 
he "| The only matter remaining for determination by this Board is: What was 
st- "the true value of the Chestnut and Stove coal on October 1, 1931, and . 
ar October 1, 1932? 
33 We are precluded from valuing the coal as it was at some subsequent ) 
nd date under different circumstances and conditions, as the respondent pre- 
ad sumably seeks to have us. The law in this State is well established to 
rd the effect that each assessment of property for taxation is a separate i 
ed entity distinct from the assessment of the previous or subsequent years. i 
ic Property to be assessed, whatever may be its character, is to be taken 4 
and valued in the actual condition in which the owner holds it. See United 4 
se New Jersey Railroad and Canal Company vs. State Board of Taxes and ; 
th Assessment, et al., 128 Atl. Rep. 427; Trustees of Stevens Institute of 
Technology vs. State Board of Taxes and Assessment, 143 A. 356. 
e For both years the respondent’s assessor valued the Chestnut and . 
- Stove coal at $7.50 a ton. The Hunterdon County Board of Taxation ; 
L. valued it at $6.75 a ton. The evidence establishes that both valuations were 
predicated upon the price of newly mined coal at the mines and not upon 
e, the price of coal which had been in open storage for a number of years. 
ll The attorney for the Borough stresses the fact that it had been the | 
- practice of the Coal Company to furnish the local assessor with monthly i 
“ sworn statements showing sizes and tonnage of coal and the value as set / 
down by the Company. These statements were made by the superintendent 
in charge of the storage yard. During the two-year period of time, the é 
gf statements furnished showed a valuation on Chestnut and Stove coal of : 
Is “ $7.50 a ton. We cannot give to these statements the evidential value 7 
‘ which the respondent claims. There is no proof before us that this em- “ 
a ploye of the Company was authorized to make these affidavits and bind 
2 his principal. Furthermore, the valuation given was evidently based upon 
'e the price of newly mined coal at the mines and not upon the price of i 
coal which had been in open storage for several years, as we have before . 
g | stated. We believe that the valuations furnished by the superintendent 


were erroneous and that the appellant has fully carried the burden of 
overthrowing them. 
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The coal was stored upon the Company’s land in conical shaped piles, 
and was thus exposed to the action of the elements. Some of the coal 
had been in storage since 1927 and some since 1930; subsequent to 1930, 
no additional Chestnut or Stove coal had been deposited on the property. 
Appellant contends that, by reason of this long storage in the open, a 
quantity of the coal had broken down into smaller sizes, that it had greatly 
deteriorated from oxidation (with an attendant loss of heating units) and 
had a dulled appearance, all of which decreased its value. It was what 
is known in the trade as “rock” or a very poor second grade coal, and 
its sale was restricted to a very limited market. 

After careful consideration of all the testimony and after making 
due allowances for the differences of opinion of the experts who testified, 
we are of the opinion that on October 1, 1931, and on October I, 1932, 
the Chestnut and Stove coal had a market value of $3.50 a ton. 


“Personal property, the same as other property, must be assessed at 
its fair market value, and the assessor is not bound by the valuations made 
by the taxpayer unless it is otherwise provided by statute. Original cost 
is not the test. Cooley Taxation, Vol. 3, 4th Ed., par. 1155, p. 2321.” 

“In the valuation of merchandise or other personal property for pur- 
poses of taxation, the fair market value, that is the price which the prop- 
erty would bring in the ordinary course of trade, is the normal test. 26 
R. C. L., par. 323, p. 366.” 

Personal property should be valued at its selling price at the time of 
listing, at the place where it may then he, and according to its condition 
at that time; or in other words “as is.” If there be no usual selling price 
known to the assessor whose duty it is to fix a value thereon, then it 
should be valued at the price it is believed could be obtained therefor, in 
money, at such time and place. The rule of the “usual selling price” 
unquestionably applies to the great bulk of tangible property and is of 
easy application. Its intrinsic merits would commend it to all officials 
charged with the duty of fixing the value of property for any purpose 
whatsoever. In simple lauguage, the valuation for taxation should be 
the price which the assessor believes could be obtained for the property, 
in money, at a fair sale between a willing seller and a willing buyer; that 
is to say, one not obliged to sell dealing with one not obliged to buy. The 
courts of this State, in numerous decisions, have interpreted the expres- 
sion “true value” as used in our Constitution and tax laws. The cases 
are too numerous for citation, but State (Hurd, et al., prosecutor) vs. 
Cook, 60 N. J. L., 70; 36 Atl., 892, cited in petitioner’s memorandum of 
law, is in point. Judge Jess, President in 1923 of the former State Board 
of Taxes and Assessment, in deciding the Pennsylvania Coal Company 
case, stated: 


“The value of the coal for assessment purposes was its market value 
and not the net value to its owners ... The appellant, however, asks 
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us to reduce that value by the amount of its estimated carrying charges. 
This cannot be allowed... .” 
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1930, | In the instant case, no attempt is made to add carrying charges. The 
perty. | petitioner is seeking only to have a valuation placed upon the coal, accord- 
a © ing to its condition on the assessment date, due consideration being given 
reatly | to its restriction to markets available only to that type of coal. 
) and ! Emphasis has been given the fact that a portion of the coal susbe- 
what 7 ' quently was sold at $4.33 a ton. However, this has no bearing upon the : 
,and §* valuation fixed by the Board, for the reason that we must value the coal 
“as is” on the assessment dates. The sale price of $4.33 a ton was for ; 
iking coal loaded on railroad cars and after it had been treated with oxalic acid 
ified, and other chemicals for the purpose of giving it a fresher appearance i 
1932, and possibly a better market. We cannot value the coal on railroad cars, F 
because that was not its condition or its place of storage on the assess- 
d at ing dates. | 
nade We have prepared tables of valuations for October 1, 1931, and : 
cost October 1, 1932, based upon our determinations of the true value of the i 
: Chestnut and Stove coal on those dates, and have included the valuations 1 
ed of the other four coal sizes, about which there is no dispute as to quan- ; 
A tities or valuations, to wit: q 
VALUATIONS OF OCTOBER 1, 1931 I 
e of Grade Average Tonnage Vaule per Ton Total of Valuation ¢ 
tion EEE eee eee 120,756 $3.50 $422,646.00 
shee oS  Pererer ere 55,108 3.50 192,878.00 i 
SN ichndiahind ahh 13,649 4.00 54,596.00 : 
as Buckwheat ........ 15,438 2.00 _ 30,876.00 ‘ 
, In Se ¢inceeesd eae} 8,779 1.50 13,168.50 j 
ice” PEE -scedenesens 347 1.00 347.00 
- & Total of valuation or market value .................. $714,511.50 
ose " VALUATION OF OCTOBER 1, 1932 ‘ 
be ' Grade Average Tonnage Vaule per Ton Total of Valuation 
ty, DD a cinUedunded 98,764 $3.50 $345,674.00 
hat mm Chestnut .......... 12,374 3.50 43,309.00 
: Dt ks bpcecawwe 26,774 4.00 107,096.00 é 
“he mm Buckwheat ........ 36,551 2.00 73,102.00 : 
es- Um Rice ............. 15,100 1.50 22,650.00 f 
ses MT ET Tee 2,895 1.00 2,895.00 i 
" Total of valuation or market value ..............4.. $594,726.00 
rd The valuations as made by us and above scheduled will be the bases 
ny for taxation for the years 1932 and 1933, respectively. The valuations 
as heretofore made by the Hunterdon County Board of Taxation for both 





years are set aside. 
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BOROUGH OF ROSELAND vs. J. W. THAYER-MARTIN, STATE TAX 
COMMISSIONER 


(State Board of Tax Appeals, Jan. 16, 1934) 


On appeal from action of State Tax Commissioner in reducing 
valuations placed by local assessors upon property of Public Service Elec- 
tric and Gas Co. for the year 1933 and thereby reducing apportionment 
to Borough of Roseland of State franchise and gross receipts taxes. De- 
cision of State Commissioner reversed. 

For Appellant, Mr. Spaulding Frazer; for Respondent, Mr. William 
A. Stevens, Attorney General, by Mr. John J. Solan, Assistant Attorney 
General. 


WEAVER, President: The Borough of Roseland, a municipal cor- 
poration of the State of New Jersey, appeals from the apportionment 
made by the State Tax Commissioner of the franchise tax imposed upon 
public utility corporations under P. L. 1g00, Chapter 195, and the gross 
receipts tax imposed upon public utility corporations in lieu of personal 
property tax, under P. L. 1919, Chapter 25. 

In accordance with the duty imposed upon him by Chapter 195, 
Laws of 1900, the assessor of the Borough of Roseland ascertained the 
value of all property of the Public Service Electric and Gas Company, 
located in; upon or under any public street, highway, road or lane, or in 
any other public place, and other personal property of said corporation 
in said Borough, to be $3,396,600.00. 

Pursuant to Section 3 of the Act of 1900, supra, the assessor made 
his return to the Essex County Board of Taxation, on or before January 
10, 1933, which County Board certified the return to the State Tax Com- 
missioner, on or before February 28, 1933. 

The bulk of the property consists of a switching and transformer 
station known as the Roseland Switching Station, built and equipped be- 
tween 1927 and 1930, at a cost of $4,625,275.63. In 1931, the station was 
further enlarged at a cost of $277,170.77. 

On or about June I, 1933, the Borough received notice of the amount 
of taxes assessed against the Public Service Electric and Gas Company 
apportioned to that taxing district, which apportionment was based on 
a valuation of $2,082,482, as fixed by the Tax Commissioner on all per- 
sonal property of the Company. The valuation fixed by the assessor was 
$3,396,600. This apportionment notice fixed the valuation of the switch- 
ing station at $1,912,500. No opportunity was afforded the Borough to 
substantiate its valuations, or to object to the reduction made by the Tax 
Commissioner. Apparently, the State Tax Commissioner assumed that 
he had authority to fix his own valuation of this class of property without 
regard to the valuations and returns of the local assessor. 
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Upon inquiry, subsequent to the apportionment, the Tax Commis- 
sioner advised the Borough that there was no authority under which the 
State Tax Department need certify the valuations of public utility prop- 
erty either to the taxing districts or the county boards of taxation. 


The Borough is aggrieved by the reduction made by the Tax Com- 
missioner, because of the loss which it sustains in the amount of franchise 
and gross receipts taxes apportioned to it, and because it is compelled to 
pay State and County taxes upon the valuation certified to the County 
Board by its assessor and to the Tax Commissioner by the County Board. 
The Borough complains that it received no notice of the proposed reduc- 
tions of the valuations, and was not afforded an opportunity to be heard. 
It is also claimed that the reductions are unjust, the valuations not in 
accordance with true value, and that the Tax Commissioner was without 
authority in law to make the reductions. 


P. L. 1900, Chapter 195, Section 2, provides : 


“The respective assessors or officers, having like powers and duties 
to perform, in each taxing district in this State, shall each year ascertain 
the value of such property located in, upon or under any public street, 
highway, road, lane or other public place in each taxing district, and the 
value of the property not so located; . . .” 


P. L. 1900, Chapter 195, as amended by P. L. 1927, Chapter 302, 


Section 6, provides: 


“The State Board of Taxes and Assessment shall annually ascertain 
and apportion the franchise tax to the various taxing districts in propor- 
tion to the value of the property located in, upon or under any public 
street, highway, lane or other public place therein, as shown by the state- 
ments so filed with said board; but the State Board of Taxes and Assess- 
ment shall have the power to inquire into, equalize and revise the valua- 
tions returned to them in said statements by the county boards of taxa- 
tion, and to fix the valuations for that purpose for any taxing district 
which shall fail to file its return within the time required by law, so as 
to secure an equitable and fair valuation and apportionment of said fran- 
chise tax upon a uniform basis of valuation between the various taxing 
districts entitled thereto; the amount of the franchise tax shall be certified 
in writing to the respective collectors of taxes or officers having like power 
and duties to perform on or before May first in each year; .. .” 


P. L. 1919, Chapter 25, Section 2, provides that : 


“For the purpose of apportioning to the several municipalities the 
franchise taxes imposed by the two acts hereinabove recited, the same 
valuations and returns shall be made by the assessor or board or body 
whose duty it is to make assessments in each taxing district, and such 
franchise taxes shall be apportioned in the same manner and upon the 
same basis, as though this act had not been passed.” 
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P. L. 1919, Chapter 25, Section 3, provides that: 


“For the purpose of apportioning to the several municipalities the 
tax imposed under and by this act, the assessor or board or body in each 
taxing district shall annually ascertain and value all the property as 
specified in the first section hereof and thereby exempted from taxation 
in such taxing district, of any corporation whose gross receipts are tax- 
able under the provisions of this act and certify the same in the same 
manner and at the same time as is required for the apportionment of 
franchise taxes under the hereinabove recited acts, which valuation shall 
be subject to the same inquiry, equalization and revision in the same 
manner as is provided for the valuations required to be certified in and 
by said acts for the imposition of franchise taxes; and the State Board 
of Taxes and Assessment shall annually ascertain and apportion the tax 
hereby imposed on each corporation taxed hereunder to the various taxing 
districts in proportion to the value of such property, located in such taxing 
districts, of such corporations as shown by the statements filed with said 
board; such valuations of said property in the respective municipalities 
shall, notwithstanding the exemption of such property from taxation by 
reason of this act, nevertheless be included in and considered a part of the 
total amount of valuations of such respective municipalities for all other 
purposes except the computation of the respective municipal tax rates.” 

It is clear that the duty of valuing property under both acts falls 
upon the assessing officers in the various taxing districts. It can only 
fall upon the State Tax Commissioner when the assessing officer fails 
to discharge his duty and file his return. This is not the situation in the 
instant case. The result of the action of the State Tax Commissioner 
was to usurp the powers and duties of the local assessor, and thus to 
nullify the act of the Legislature delegating those powers and duties to 
an Official of its selection. Such conduct is abhorrent to sound legal prin- 
ciples. 

The State Tax Commissioner has the “power to inquire into, equalize 
and revise the valuations returned” to him by the county boards of taxa- 
tion, but he has no authority to cast aside the returns made by the county 
boards and to arbitrarily fix new valuations. 

Any change of valuation made without first giving the party affected 
an opportunity to be heard, is invalid. This principle is so fundamental 
to our system of jurisprudence that no citation of authority is needed. 

The gross receipts tax levied under P. L. 1919, Chapter 25, Section 1, 
is in lieu of the tax formerly levied upon personal property of certain 
public utility corporations. The act contemplates the distribution of the 
tax to the various taxing districts in proportion to the amount of this 
class of personal property located therein. Prior to the passage of this 
act, this class of property was assessed and taxed by local authorities at 
local rates. The purpose of this act was to make uniform the rate of 
taxation and to facilitate the collection of the tax. The method of valuing 
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this property has not been changed by the act, nor has the amount to 
which each taxing district is entitled. The valuations placed upon the 
property by local assessors are no longer used for the purpose of de- 
termining the amount of the tax, as the tax is now collected upon gross 
receipts. The valuations of the property are now used for the purpose 
of apportioning the taxes. The various municipalities must pay the State 
and county taxes upon this class of property in accordance with the 
valuations placed upon it. , 

If the action of the State Tax Commissioner were permitted to 
stand, the Borough would be compelled to pay the State and county taxes : 
» upon the valuations made and returned by its assessor, yet it would par- 
ticipate in the distribution of the gross receipts tax upon a much reduced 

basis, thereby suffering injustice, hardship and financial loss. The act 

did not contemplate the creation of such a condition. 

r The Commissioner does not appeal from the valuation placed upon 
' the property by the local assessor, nor is there any proof that the asses- | 
sor’s valuation is not the true value. In the absence of such proof, it 
must be presumed that the assessor’s valuation is correct. The Supreme 
Court in State (Estell, et al, prosecutors) v. Hawkins, Collector, 50 N. q 
J. L., 122; 11 Atl. 265, at page 267, said: . 
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“The last reason relied upon is that the lands are overvalued for 
taxation. In this line of fact the presumption is in favor of the correct- 
ness of the estimation made by the assessor, the sworn officer, and before 
a tax can be disturbed on the ground alleged, the burden is put upon the 
objector to show by his proofs a clear error in such estimation. When 
the testimony does not decidedly bear against the correctness of the as- 
sessor’s action, the court cannot disturb it.” . 


The action of the Tax Commissioner is set aside. 








SOMERVILLE STOVE WORKS, APPELLANT, vs. STATE TAX 
DEPARTMENT, RESPONDENT 


(State Board of Tax Appeals, Jan. 23, 1934) 


Manufacturing Corporations—Tax exemptions—Assessment set aside 


For Appellant, Mr. T. Girard Wharton. For Respondent, Col. 
Harry P. Moorhead 


WEAVER, President: This is an appeal from a franchise tax 
assessment against the Somerville Stove Works, under Chapter 98, 
Laws of 1932. The appellant’s report filed with the State Tax Com- ; 
missioner, pursuant to the statute shows that the total amount of 
its capital stock issued and outstanding, in the sum of $460,000, is in- 
vested in manufacturing stoves, ranges and heaters in the State of 4: 
New Jersey. Notwithstanding this report, the State Tax Commis- 
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sioner leved a franchise tax upon the total capital stock issued and 
outstanding. 

The testimony establishes that the corporation is engaged in the 
manufacture of stoves, ranges and heaters from raw material, princi- 
pally sheet metal, and that all parts are cut out from raw metal and 
formed at its plant. All work is done at the plant. No castings have 
been made there for the past year because the operation of the foundry 
was not profitable. After the stoves, ranges and heaters are assembled, 
they are painted or enameled at the plant. 

The corporation was actually engaged in manufacturing during 
the year 1932, and had continued to manufacture during the greater 
part of the year 1933. During the year 1932, the corporation produced 
over a quarter million dollars’ worth of finished products. The State 
offered no proofs to controvert this testimony. 

It is clear from the evidence that this corporation is entitled to 
exemption as a manufacturing corporation. The assessment made by 
the State Tax Commissioner is set aside. 





ALL SAINTS CHURCH, APPELLANT, vs. TOWNSHIP OF SCOTCH 
PLAINS, RESPONDENT 


(State Board of Tax Appeals, Jan. 23, 1934) 
Right to Exemption depends upon use of property 


For Appellant, Mr. Thomas F. Barrett; for Respondent, Mr. Charles 
Ball, Assessor. 


WEAVER, President: On October 1, 1932, the appellant, a religi- 
ous corporation of this State, was the owner of land and a building situate 
in the Township of Scotch Plains. Prior to the assessing date, the church 
had used the property as a rectory. 

The Assessor of the Township, as of October 1, 1932, assessed the 
land and building for taxation for the year 1933, justifying his action on 
the ground that the property on that date was not used as a parsonage, 
but was rented for the purpose of producing revenue for the benefit of 
the church. The church appealed the action of the Assessor to the Union 
County Board of Taxation, and that Board affirmed the assessment. 
The judgment of the County Board is now before us for review. 

The appellant contends that its property is exempt from taxation 
under Section 203 (subdivision 4) of the General Tax Act, as amended 
by Chapter 372, P. L. 1931, which exempts: 


ss 


. the building actually occupied as a parsonage by the officiating 
clergyman of any religious corporation of this State to an amount not 
exceeding five thousand dollars; .. .” 


The act makes the right to the exemption dependent upon the use 
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of the property. Where use is made the test by the exempting provision, 
the exemption does not include lands or buildings not used for purposes 
consistent with the statute, although owned by the corporation. The un- 
controverted proofs show the facts to be as the Assessor found them. 
No use being made of the premises by the officiating clergyman, the right 
to exemption is lost. The Supreme Court in Y. W. C. A. v. Monmouth 
County Board of Taxation, 105 Atl. 726, said: 

“Once the use ceases the legislative reason actuating the concession 
ceases with it. . . . Such is the ratio decidendi of the various adjudications 
of this Court, and the Court of Errors, where the question has received 
consideration. One of the most recent is Longport vs. Bamberger Sea- 
shore Home, 102 Atl. 633, where a construction was placed upon the 
words ‘actually used’ in the various exemption enactments entirely con- 
sistent with the view here expressed.” 


For the reasons stated, the appeal is dismissed and the action of the 
Union County Board of Taxation is affirmed. 





RARITAN RADIATOR COMPANY, APPELLANT, vs. STATE TAX 
DEPARTMENT 


(State Board of Tax Appeals, Jan. 23, 1934) 


State Franchise Tax—Manufacturing corporation entitled to exemption even though 
manufacturing temporarily suspended clue to economic conditions 


For Appellant, Mr. T. Girard Wharton. For Respondent, Col. 
Harry P. Moorhead 


WEAVER, President: This appeal involves a dispute between 
the appellant and the State Tax Commissioner as to a franchise tax 
assessment for the year 1933 against the Raritan Radiator Company, 
a corporation incorporated under the General Corporation Act of 
this State and subject to taxation under Chapter 98, Laws of 1932. 

The Company’s report filed with the State Tax Commissioner 
showed that as of January 1, 1933, there were issued and outstanding 
4,483 shares of stock fully paid for and one share half paid for making 
the total amount of captal stock issued and outstanding $448,350. Ex- 
emption is claimed because all capital stock issued and outstanding 
was invested in manufacturing carried on within this State. 

The testimony discloses that the corporation had not been ac- 
tively engaged in manufacture since August, 1930, at which time it 
ceased actual manufacture because it had accumulated stock for which 
there was no market, and that during the year 1932 it assembled boil- 
ers from its products and sold merchandise amounting to the sum of 
$20,000. In the year 1933, it continued the same course of manufac- 
ture and sale to the amount of $6,000. The proofs further established 
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that all capital of the Company was invested in its plant and equip- 
ment in this State and the products which it manufactured. The evi- 
dence further established that there was no intention to liquidate the 
corporation. The cause for the cessation of continuous manufacture 
was ascribed to economical conditions existing during the past three 
years. The corporation intends to resume its manufacturing activi- 
ties as soon as there is a market for its products. 

The State Tax Commssioner denied the corporation’s claim for 
exemption as a manufacturing corporation and assessed a franchise 
tax. The facts are not in dispute. 

The Board is of the opinion that the State Tax Commissioner 
placed too narrow a construction upon the statute. Following Vice 
Chancellor Bird in re Consolidated Electric Storage Co., 26 Atl. 983, 
a portion of the capital stock employed in disposing of the manufac- 
tured product cannot be objected to, in estimating the amount of cap- 
ital stock employed in manufacturing. In Burlington Distilling Co. 
v. State Board of Assessors, 86 N. J. L. 92; 91 Atl. 317, the corpora- 
tion was engaged in the construction of a plant for manufacturing 
purposes over a period of two years. During that time upwards of 
$200,00 was expended in construction, all of which expenditure was 
derived from the sale of stock. Before the Company engaged in ac- 
tual manufacturing, a franchise tax was assessed upon the capital 
stock of the corporation for the period of its existence. It was con- 
tended that a corporation is liable to taxation from the time of its 
incorporation until tne process of manufacturing is actually begun in 
the State. The Court held that: 

“Quite obviously the legislative purpose manifested in this legis- 
lation was to encourage by liberal enactment the locating in this 
State of useful manufactures. From this point of view, the capital of 
the corporation is employed, in this State, when it is devoted in a 
bona fide endeavor to building the necessary plant for carrying on the 
business of manufacturing. It would be manifestly unreasonable to 
assume that the Legislature intended a corporation to carry on its 
manufacturing without the construction of a plant in this State as a 
necessary condition thereto. A legislative policy exhibiting such a 
liberal scheme of industrial encouragement should not receive a con- 
struction so narrow and illiberal as to subvert the very policy which 
quite obviously such legislation was intended to erect and subserve.” 

If such liberality is extended to a corporation which has not com- 
menced manufacturing, it is logical that greater liberality should be 
extended to a corporation having all of its paid-up capital invested in 
land, buildings, equipment and its own manufactured products, and 
awaiting more favorable conditions to resume normal manufacture 
and employment of labor. In State (Edison Phonograph Co., Prose- 
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cutor) v. State Board of Assessors, 55 N. J. L. 55; 25 Atl. 329, the 
Supreme Court said: 


“It would be too narrow a reading of the statute to say that a 
temporay suspension of the business on account of some exigency 
would deprive the corporate body of the protection of this proviso, 
but when a company withdraws from business with the intention of 
abandoning it, it cannot, under the interpretation which has been 
put upon this statute in the case cited, be termed a manufacturing 
company carrying on business in this state. Relief from the imposi- 
tion of this tax was extended to manufacturing companies carrying 
on business in this state in order to encourage the business of man- 
ufacturing in the State.” 


The appellant is entitled to exemption under the statute. The as- 
sessment made by the State Tax Commissioner is set aside. 





PRINCETON COUNTRY DAY SCHOOL, APPELLANT, vs. TOWNSHIP OF 
PRINCETON, RESPONDENT 


(State Board of Tax Appeals, Jan. 23, 1934) 
Corporations Not for Pecuniary Profit—Claim for tax exemption denied 
For Appellant, Messrs. Vandewater & Manser, by Mr. Vandewater ; 
for Respondent, Mr. Louis Gerber. 


WEAVER, President: Princeton Country Day School is incor- 
porated under the laws of this State under an act entitled “An act to 
incorporate associations not for pecuniary profit,” approved April 21, 
1898, as amended and supplemented. According to its corporate charter, 
its purpose is to promote the welfare, morals and education of boys. 

It is the owner, in fee simple, of land situate in the Township of 
Princeton, upon which it has erected a building for school purposes at 
a cost of $90,000. Title to the land was obtained from the Trustees of 
Princeton University, and the deed restricts the use of the land for any 
purpose other than that of a private school. The Trustees of the Uni- 
versity hold a mortgage of $40,000 upon the property. 

Paragraphs 3 and 4 of an agreement between Princeton Country 
Day School and the Trustees of Princeton University read as follows: 


ce 


3. The School agrees that it will not sell or convey the said prop- 
erty, or any part thereof, to any person or persons, corporation or cor- 
porations, association or associations, without first offering the same to 
the University. Upon said offer being made, arbitrators shall be ap- 
pointed by the University and by the School to fix the value of the prop- 
erty at said time; said arbitrators shall have the power to appoint a third 
arbitrator and to definitely establish the price to be paid by the University 
for the said property. It is distinctly understood and agreed between the 
parties to this instrument, that in determining the amount to be paid, 
the prevailing factor to be determined by said arbitrators shall be the 
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value of said property to the Trustees of Princeton University, taking 
into consideration the use or uses which it may be possible for said 
University to make of such property rather than the construction costs 
and depreciation. The School agrees that upon said arbitrators having 
determined upon an amount, and the University having tendered the sum 
set, it will at once convey said property to the University by proper Deed. 

“4. If at the time said offer is made, the University does not wish 
to re-purchase said premises, or to have arbitrators appointed, then in 
such case after receipt from the University of a formal notice of its 
desire not to purchase, the School may convey the property to any other 
party. The University shall have the period of six (6) months, from 
and after the receipt of such offer, to determine as to whether or not 
it desires to purchase the premises, and shall, prior to the determination 
of said period, give formal notification to the School as to its intentions. 
Until such formal notice is received from the University, or until the 
period of six (6) months has elapsed without such notice being received, 
no conveyance of any kind or sort shall be made by the School to any 
party other than the University. 

In case the University shall have sent a formal notification that it 
does not intend to purchase, or shall have allowed the period of six (6) 
months to elapse without notifying the School of its intention, then from 
and after said time, the School shall be free to convey the said propertty 
to any person or corporation, SUBJECT, however, to all restrictions 
contained in any Deeds to the said premises.” 


For the year 1933 the Assessor of Princeton Township placed an 
assessment upon the land and improvements, from which assessment 
an appeal was filed with the Mercer County Board of Taxation, on the 
ground that the property was exempt under Section 203 (Subdivision 4), 
of the General Tax Act of 1918, as amended by Chapter 372, Laws of 
1931. The appellants claimed that the school is an association incor- 
porated not for pecuniary profit, that the school is not conducted for 
profit and that the property is used exclusively for school purposes. The 
County Board denied the appeal. The judgment of that Board is before 
us on the same grounds. 

In addition to the mortgage of $40,000 on the land, held by the Trus- 
tees of Princeton University, the school has a debt of $54,500 which was 
raised by issuing notes to parents and friends of the students. Six per 
cent interest was paid on the mortgage for some time, and thereafter by 
agreement the interest was reduced to four per cent. Interest was paid 
on the notes until April 15, 1931, since which date the school has not been 
in funds to pay further interest. Waivers of interest have been obtained 
from the majority of the note holders. 

The school is managed by sixteen trustees, ten of whom are holders 
of notes; all except two are parents of present pupils; two are parents 
of former pupils. The trustees donate their services. The function of 
the school appears to be to prepare boys upon their graduation to enter 
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private boarding schools. Most of the boys are children of the faculty 
members of the University of Princeton. The rate of tuition is $400 per 
annum, but if a parent is a member of the Princeton University faculty, 
or a teacher in any of the other educational institutions of Princeton, a 
special rate of $300 is given. There are five teachers employed at salaries 
ranging from $2,300 to $2,800. For a number of years, the operation 
of the school produced a small profit which was used in payment of 
interest on the mortgage and notes. Since the school has ceased operating 
at a profit, no interest has been paid to the note holders. While no pupil 
has been denied admission to the school, its students appear to be con- 
fined to a very limited class, and no effort has been made to admit pupils 
generally. The testimony indicates that if there should be a profit from 
the operation of the school, it would be used to reduce its indebtedness. 

The facts of this case bring it squarely within the case of Carteret 
Academy v. State Board of Taxes and Assessment, 102 N. J. L. 525; 133 
Atl. 886, affirmed 104 N. J. L. 165; 138 Atl. 919. For the reasons stated 
in the cited case, the claim for exemption is denied. The action of the 
Mercer County Board of Taxation is affirmed. 





RAHWAY VALLEY JOINT MEETING, APPELLANT, vs. TOWNSHIP OF 
WOODBRIDGE, RESPONDENT 


(State Board of Tax Appeals, Jan. 23, 1934) 


Municipal Corporations—Property of not taxable in absence of express legis- 
lative authority 


For Appellant, Mr. Francis V. Dobbins. For Respondent, Mr. 
Henry St. C. Lavin. 


WEAVER, President: This appeal is made by Rahway Valley 
Joint Meeting. In 1928, nine municipalities in this State (eight in the 
County of Union and one in the County of Middlesex) organized what 
is commonly known as the Rahway Valley Joint Meeting It is an 
unincorporated body and consists of the following municipalities : 


City of Rahway, Town of Westfield, Township of Clark, Borough 
of Garwood, Township of Cranford, Borough of Roselle Park, Town- 
ship of Springfield, Borough of Kenilworth, all in the County of 
Union; and the Township of Woodbridge, in the County of Mid- 


dlesex. 

This association built a trunk sewer line extending through Union 
County and into Middlesex County, where a sewerage disposal plant 
is to be located in the future. For this purpose it purchased thirty 
acres in the Township of Woodbridge, title to which is in the names 
of the various municipalities comprising the association. The land 
was taxed by the Township as four parcels. On appeal the assess- 
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ments were affirmed by the County Board of Taxation, and that action 
is now before us for review. 


The association contends that the properties are exempt, because 
they are owned by the several municipalities. 

The Home Rule Act (P. L. 1917, Chapter 152, Article 21, Sec- 
tion 7) permits the governing body of any municipality to contract 
with the governing body or bodies of one or more municipalities to 
construct or purchase sewer systems or any portion thereof at their 
joint cost within or without territorial limits of the contracting par- 
ties. 

It was held in Trustees of Public Schools v. City of Trenton, 30 N. J. 
E. 667 (at p. 681): 


“The immunity of the property of the State, and of its political 
subdivisions, from taxation, does not result from a want of power in 
the legislature to subject such property to taxation. The State may, 
if it sees fit, subject its property, and the property owned by its munici- 
pal divisions, to taxation, in common with other property within its terri- 
tory. But inasmuch as taxation of public property would necessarily in- 
volve other taxation for the payment of the taxes so laid, and thus 
the public would be taxing itself in order to raise money to pay over to it- 
self, the inference of law is that the general language of statutes prescrib- 
ing the property which shall be taxable, is not applicable to the property of 
the State of its municipalities. Such property is, therefore, by implication, 
excluded from the operation of laws imposing taxation, unless there is a 
clear expression of intent to include it. Cooley on Taxation 131. Hence 
crown lands, and the property of the State, or its political sub-di- 
visions, are not taxable under general statutes providing for taxation. 
Att’y-Gen. v. Morris, 2 M. & W. 159; Mersey Docks v. Cameron, 11 
H. of L. Cas. 443; Inhabitants &c. v. County Com’rs, 4 Gray 500; 
Worcester County v. Worcester, 116 Mass. 193; State v. Gaffney, 5 
Vr. 131. Under the general tax law of this State, public property, 
whether belonging to the State or its subordinate political divisions, 
such as counties, cities, towns and townships, is not liable to tax- 


ation.” 

We know of no statute specifically taxing or exempting lands of 
municipalities used or held for public sewer systems. The General 
Tax Act of 1918, Section 203 (Subdivision 2), attempting to subject 
to taxation the property of taxing districts used for public purposes 
but located in other taxing districts, has been declared invalid by the 
Court of Errors and Appeals in the case of Mayor and Aldermen of 
Jersey City v. Blum, ror N. J. L. 93; 127 Atl. 214. 

Under the case of Teaneck Township v. State Board of Tax Ap- 
peas, 110 N. J. L. 28; 164 Atl. 895, the lands assessed are not subject 
to taxation. 

The action of the Middlesex County Board of Taxation is re- 
versed, and the assessments are cancelled. 
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ABSTRACT OF SOME RECENT PUBLIC UTILITY DECISIONS 


In re the application of the Atlantic City Railroad Co., West Jersey 
and Seashore Railroad Company and the Pennsylvania Railroad Com- 
pany to the Interstate Commerce Commission proposing the unification 
and operation of rail facilities of said companies in the southern portion 
of New Jersey. Upon request of the Interstate Commerce Commission, 
this matter was heard by the Utility Board and the report rendered to 
that commission. As a result of these hearings the plan of unification 
of the combined railroad facilities was approved with certain conditions, 
one condition relating to the substitution of bus for rail service between 
Cape May Court House, Stone Harbor, Peermont, and Avalon and aban- 
donment of the Stone Harbor Branch of the West Jersey and Seashore 
Railroad. In accordance with the plan, train service was discontinued 
and bus operation substituted and observations made of the operations 
thereof, and after such observations the Board concluded that it was not 
justified in requiring the service of the Avalon and Stone Harbor section 
of the railroad in view of the successful administration of bus operation. 
Messrs. H. Merle Malloy and Albert Ward for the Pennsylvania Reading 
Seashore Lines and Mr. Robert K. Bell for Cape May County and Bor- 
ough of Avalon. 


In the matter of the application to consolidate stations at Manasquan 
and Sea Girt, Monmouth County, New Jersey. On application of the 
New York and Long Branch Railroad Company to postpone the com- 
pletion of the erection of a station contemplated by this consolidation 
which was originally to be completed by November 14, 1932, and there- 
after extended by the Board to June 17, 1932, the completion was, owing 
to financial conditions, again extended to December 31, 1934. Mr. Bar- 
kalow appeared for the New York and Long Branch Railroad Company. 


In the matter of the application of Receivers of Trenton Transit Co. 
for approval of abandonment of portion of Route D extending from 
Trenton to Princeton via Route 26. Application was to discontinue the 
portion of this branch upon the ground that same was unprofitable and 
the abandonment was approved by the Board by decision dated Decem- 
ber 8, 1933. Mr. George Gildea appeared for the applicants; Harvey 
C. T. Satterthwaite for Lawrence Township, and C. G. Straw for the 
Public Service Co-ordinated Transport. 


In the matter of proceedings under chap. 57 P. L. 1913, relating to 
the grade crossing known as Salem Street, Dover, crossed by the tracks 
of the Morris and Essex Company and Delaware, Lackawanna and West- 
ern Railroad Company, Lessee. This was an application to eliminate the 
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grade crossing. Hearing was held on December 13, 1933. Plan was 
presented by the Railroad Company providing for the vacation of the 
present Salem Street crossing and for the erection of a bridge at the 
point about 250 feet east of the present grade crossing, which plan was 
approved by order dated December 18, 1933. Mr. John L. Seager ap- 
peared for the petitioners and Mr. J. M. Mills for the County of Morris, 
Mr. Samuel C. Meyers for the Mayor and Board of Aldermen of the 
Town of Dover; Mr. John Butler, Attorney pro se; Mr. Robert W. Ely 
for Wiss Land Co., and N. J. Carel, Attorney pro se. 


In the matter of the application of the Pennsylvania Railroad Com- 
pany for approval of the abandonment of non-agency freight station at 
Allaire, Monmouth County, New Jersey; Ventnor and Kent, Warren 
County, New Jersey; and Somerset, Mercer County, New Jersey. Ap- 
plications approved. Mr. Theodore Strong for the petitioner. 


In the matter of the application for restoration of passenger train 
service on the South Branch of the Central Railroad between Flemington 
and Somerville. Application for restoration of service denied. Mr. A. H. 
Elder appeared for the Central Railroad Company of New Jersey; Mr. 
Ryman Herr for Borough of Flemington; Mr. L. M. Hartshorn for Hills- 
borough Township, and Mr. Martin Mc Hugh for Flagtown, New Center 


and South Branch. 





NEW JERSEY STATE BAR ASSOCIATION QUARTERLY 


Instead of publishing a year book as heretofore, the New Jersey 
State Bar Association has undertaken to issue a quarterly periodical 
relating to the activities of that body. The first number was pub- 
lished in January, the editorial staff consisting of Mr. M. T. Rosen- 
berg, Editor, 1 Exchange Place, Jersey City, and Associate Editors, 
William T. Boyle, First Camden Natl. Bank Bldg., Camden; William 
V. Lee, Trenton Trust Co. Bldg., Trenton; R. Paul Mitchell, 763 
Broad Street, Newark; and Alan W. Carrick, 763 Broad Street, New- 
ark. 

In a foreword by Mr. James D. Carpenter, Jr., President of the 
Association, it is indicated that through this quarterly, the State Bar 
Association hopes to enlarge its influence and increase its member- 
ship; and that a department will be devoted to the activities of the 
local bar associations; and that the quarterly will contain matters 
of interest to the lawyers of the State generally. 

The number contains an outline of the program of the American 
3ar Association for the current year during which period the atten- 
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tion of the members of the Bar throughout the country will be concen- 
trated on the following topics: 


Criminal Law and Its Enforcement. 

Legal Education and Admissions to the Bar. 
Unauthorized Practice of Law. 

Selection of Judges. 


POENo 


and bar activities in connection therewith. 

Reference is made to the address by William T. Boyle, Esq., 
former president of the New Jersey State Bar Association, at the An- 
nual Meeting of the Association held June 3, 1933, the full text of 
which appears in the Quarterly, in which he stresses the need of 
“organization to maintain the honor and dignity of the profession 
of law.” A statement is made, “Strange to say, there is a general 
notion that the opinions of this body are given consideration and 
entitled to weight in all things that pertain to the administration of 
justice. There is nothing further from the truth. I do not think it is 
too much to say that there is not even a decent respect for our opinions 
by those upon whom is conferred the appointing and confirming 


power of judicial officers.” “At present, we are hemmed in and barred 


by the system of partisan politics now in vogue. Vast power in con- 
nection with judicial appointments is centered in a few men. If we 
cannot break through the barriers, the political parties have built up, 
then, of course, we must work for a change in the system that bars 
members of our profession from a voice where the fitness and quali- 
fications of a man for judicial honors are involved. We should con- 
cern ourselves with the eligibility of every man, whether juror or 
judge, who serves in the cause of justice.” 

The January number also contains an address by the Honorable 
Luther A. Campbell, Chancellor, in which he urged the Association 
to enlarge its influence by increasing its membership and working in 
conjunction with the various local bar associations; an address by 
Edward L. Katzenbach, Chairman of the Commission on Revision and 
Consolidation of Public Statutes; and by Richard E. McIntosh, Chief 
Reviser of said Commission. These addresses contain interesting 
information regarding the progress of the work of the revision of the 
statutes which is of considerable interest to all members of the Bar. The 
Quarterly is published by the New Jersey State Bar Association, 
Broad Street Bank Building Trenton, the subscription price being 
$3.00 per year and $1.50 to members. 
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A NEW AND UNUSUAL LAW PERIODICAL 


The Duke University School of Law in the publication of “Law and 
Contemporary Problems” is introducing to the profession a quarterly 
magazine which is avowedly not to be confined strictly to the legalistic 
aspect of the matters treated, but also to the economic aspect of our many 
contemporary problems. 


The plan outlined is unusual in that each number will be devoted 


to a symposium upon a particular subject selected. Exhaustive articles 7 


are offered registering the various points of view and methods of ap- 
proach to the subject considered. The quarterly will be published in 
December, March, June and September. The December number which 
has come to hand is devoted to “The Protection of the Consumer of Food 
and Drugs.” It undertakes to lay before the public a great deal of im- 
portant information regarding the Food and Drugs Bill now pending in 
Congress. Those of us who were shocked to ascertain the perils under 
which we live in the daily use of various foods, drugs and cosmetics, as ex- 
plained in that rather astounding book, “100,000,000 Guinea Pigs” by 
Arthur Kallet and F. J. Schlink, will be gratified to learn that a real effort 
is being made to put teeth into the Food and Drugs Act. 

The December number of “Law and Contemporary Problems” con- 
tains a history of “The Struggle for Federal Food and Drug Legislation’ 
by Mr. C. C. Regier, Head of the Department of History and Political 
Science of New River State College, Montgomery, West Virginia, and 
Author of “The Era of the Muckrakers” published in 1932; “The Ad- 
ministration of the Federal Food and Drugs Act,” by Messrs. Lauffer 
T. Hayes and Frank J. Ruff; “Technical Problems in Food and Drug 
Law Enforcement,” by C. W. Crawford, Chief, Office of Interstate 
Supervision, Division of Food and Drug Administration, United States 
Department of Agriculture; “Some Economic Consequences of Com- 
modity Control,” by Carl L. Alsberg, Chief of the Bureau of Chemistry, 
U. S. Department of Agriculture, 1912-1921 and Director of Stanford 
Food Research Institute since 1921; “The American Medical Associa- 
tion’s Work for Consumer Protection,’’ with an introduction by Mr. 
Morris Fishbein, Editor, Journal of the American Medical Association, 
Hygeia, and author of many medical works; “The Work of the Bureau 
of Investigation,” by Mr. Arthur J. Cramp, Director of Bureau of In- 
vestigation, American Medical Association; “The Work of the Committee 
on Foods,” by Raymond Hertwig, Secretary, Committee on Foods, Ameri- 
can Medical Association; “The Activities of Consumers Organizations,” 
by James F. Corbett, Instructor in economics in a New York City hig’! 
school; “A Note on the Civil Remedies of Injured Consumers,” by Al- 
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bert H. Cotton, A.B., 1930, Duke University, and a student in the third 
year class in the Duke University School of Law; “The Proposed Food 
and Drugs Act: A Legal Critique,” by Mitchell Salem Fisher, Editor, 
Columbia Law Review,- 1931-1933, and associated with Messrs. Guggen- 
heimer and Untermyer, Attys. of New York City; “What the Food Manu- 
facturer Thinks of S. 1933” by Mr. Laurence V. Burton, Editor of Food 
Industries, a leading journal of the food industries; and “A Consumer 
Looks at the Food and Drugs Bill,” by Mr. Arthur Kallet, co-author with 
Mr. F. J. Schlink of “100,000,000 Guinea Pigs.” 

The next issue of “Law on Contemporary Problems” will be devoted 
to the problems of Housing and Slum Clearance. Professor D. F. Cavers 
of the Duke University School of Law is the editor. 

THe Law JourNat takes pleasure in recommending to its socially- 
minded readers this very excellent magazine, and extends its best wishes 
to the editor and publishers. 





SOME IMPORTANT OUT-OF-STATE DECISIONS 


THE MINNESOTA MORTGAGE MORATORIUM CASE, 
Home Building and Loan Association vs. Blaisdell, et ux., 54 Supreme 
Court Reporter, Page 231, is considered one of the most important pro- 
nouncements of the Supreme Court of the United States in recent years. 
In that case, the Court sustained the constitutionality of an Act of the 
Legislature of the State of Minnesota, which Act authorized the Courts 
of that State to extend time for redemption from mortgage foreclosure 
sales for such additional time as the Court might deem just and equitable 
and in no event beyond May Ist, 1935, providing that in making such 
extension the Court would make suitable provision directing the mortgagor 
to pay a reasonable sum on account of income or rental value of the prem- 
ises and for the payment of taxes, insurance and interest at such times 
and in such manner as might be determinel by the Court. 

The property owned by the Blaisdells was situated in Minneapolis and 
had been improved by a two-car garage, together with a building two 
stories in height, divided into fourteen rooms. The family occupied three 
of these rooms and offered the remaining rooms for rent. The property 
was sold to the Building and Loan Association upon foreclosure on May 
2, 1932 for $3,700.98 and by joint statement of counsel it appears that 
the amount necessary to redeem on May Ist, 1935 would be $4,258.82. 
The Trial Court extended the period of redemption to May Ist, 1935 sub- 
ject to the condition that the mortgagor should pay to the mortgagees the 
sum of Eighty ($80.00) Dollars a month for four months and there- 
after at the rate of Forty ($40.00) Dollars a month until the time of 
redemption came. 
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This action was upheld by the Supreme Court of the State of Minne- 

sota and an appeal was taken from that decision to the United States 
Supreme Court. In an opinion by Mr. Chief Justice Hughes, the Court, 
by a vote of five to four, affirmed the action of the State Court and the 
constitutionality of the Act upon which the action was based. 

The principal objection to the Act was the contention that it was in 
violation of the Constitution, Article I, Section 10, in that it impaired 
the obligation of a contract. It was also urged that the Statute denied 
to the mortgagee the equal protection of the laws within the meaning of 
the Fourteenth Amendment. 

The dissenting opinion is written by Mr. Justice Sutherland and pre- 
sents a strong argument for those who believe that the Constitution 
should be literally construed. 

In considering the questions presented, the Chief Justice stated that 
it was necessary to consider the relation of emergency to Constitutional 
power, the historical setting of the contract clause, the development of the 
jurisprudence of the Court in the construction of that clause, and the 
principles of construction already established. The Supreme Court of the 
State of Minnesota and Counsel for the Respondents apparently conceded 
at the argument that the Statute did impair the obligations of a contract 
and attempted to justify it under the police power and the reserve power 
of the State to protect the economic interest of the State notwithstanding 
interference with private contracts and cited that the emergency brought 
about by the present economic distress, as stated in the Preamble to the 
Statute and in the opinion of the Court, justified the exercise of such 
power. 


In considering this question, the Chief Justice said: 


“Emergency does not create power. Emergency does not increase 
granted power or remove or diminish the restrictions imposed upon power 
granted or reserved. . . . While emergency does not create power, 
emergency may furnish the occasion for the exercise of power.” 


and quoting from Wilson v. New, 243 U. S. 332, 348, 37 S. Ct. 298, 302: 


“Although an emergency may not call into life a power which has 
never lived, nevertheless emergency may afford a reason for the exertion 
of a living power already enjoyed.” 

He then proceeds to argue that certain powers such as the war 
powers are not created by the emergency of war but that such emer- 
gency merely provides the occasion for their use and that Constitu- 
tional grants and limitations of power, such as the one in question, are 
set forth in general clauses, which afford a broad outline and that, in 
such cases, “the process of construction is essential to fill in the details. 
That is true of the contract clause. The necessity of construction is 
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not obviated by the fact that the contract clause is associated in the 
same section with other and more specific prohibitions.” 

The opinion cites the period of distress immediately preceding the 
adoption of the Constitution and recognizes the occasion under which 
it was adopted, and states that, even with a full consideration of the 
circumstances, a further consideration of the judicial decisions in con- 
nection with it, “put it beyond question that the prohibition is not an abso- 
lute one and is not to be read with literal exactness like a mathematical 
formula.” 

The Chief Justice then proceeded to point out the distinction 
taken by Chief Justice Marshall in Sturges v. Crowninshield, 4 Wheat 
200, 4 L. Ed. 529, where that famous Chief Justice said: 


sir 


Che distinction between the obligation of a contract, and the 
remedy given by the legislature to enforce that obligation, has been 
taken at the bar, and exists in the nature of things. Without impair- 
ing the obligation of the contract, the remedy may certainly be modi- 
fied as the wisdom of the nation shall direct.” 

Reference is then made to the statement in Von Hoffman v. City of 
Quincy, 4 Wall. 553, that it was competent for the States to change 
the form of remedy or modify it provided no substantial right secured 
by the contract is thereby impaired. 

In Bronson v. Kinzie, 1 How. 311, State Legislation for the relief 
of debtors providing that the equitable estate of a mortgagor should 
not be extinguished for twelve months after sale on foreclosure and 
preventing sales unless two-thirds of the appraised value of the prop- 
erty was bid, was held to be unconstitutional by the Supreme Court of 
the United States and in McCracken v. Hayward, 2 How. 608, that 
decision was followed. 

In distinguishing between these decisions and the case at bar, the 
Chief Justice points out that in the Bronson case the extension of the 
period of redemption was unconstitutional in that there was no pro- 
vision as in the case at bar to secure to the mortgagee the rental value 
of the property during the period of extension. A number of other 
cases were considered in the opinion but the distinction was taken 
that none of them were applicable because they failed to safe-guard 
the interests of the mortgagee during the extended period. 

Cases are cited for the proposition that into all contracts, whether 
made between States and individuals or between individuals only, 
there enter conditions which are not mentioned in the terms of the 
contract itself and are super imposed upon it by the pre-existing and 
higher authority of nature, of nations and by the communities to which 
the parties belong, and the conclusion is reached that “The economic 
interests of the state may justify the exercise of its continuing and 
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dominant protective power notwithstanding interference with con- 
tracts”; and the Chief Justice goes on to describe the nature of such 
reserve power of the State and principles of construction applicable 
thereto as follows: 


“Undoubtedly, whatever is reserved of state power must be con- 
sistent with the fair intent of the constitutional limitation of that 
power. The reserved power cannot be construed so as to destroy the 
limitation, nor is the limitation to be construed to destroy the reserved 
power in its essential aspects. They must be construed in harmony 
with each other. This principle precludes a construction which would 
permit the state to adopt as its policy the repudiation of debts or the 
destruction of contracts or the denial of means to enforce them. But 
it does not follow that conditions may not arise in which a temporary 
restraint of enforcement may not be consistent with the spirit and 
purpose of the constitutional provision and thus be found to be within 
the range of the reserved power of the state to protect the vital in- 
terests of the community. It cannot be maintained that the constitu- 
tional prohibition should be so construed as to prevent limited and 
temporary interpositions with respect to the enforcement of contracts 
if made necessary by a great public calamity such as fire, flood, or 
earthquake. See American Land Co. v. Zeiss, 219 U. S. 47, 31 S. Ct. 
200, 55 L.Ed. 82. The reservation of state power appropriate to such 
extraordinary conditions may be deemed to be as much a part of all 
contracts as is the reservation of state power to protect the public 
interest in the other situations to which we have referred. And, if 
state power exists to give temporary relief from the enforcement of con- 
tracts in the presence of disasters due to physical causes such as fire, 
flood, or earthquake, that power cannot be said to be non-existent 
when the urgent public need demanding such relief is produced by other 
and economic causes.” 


Attention is drawn to the more recent decisions of the United 
States Supreme Court in the New York leasing cases wherein a statute 
of the State of New York declared that a public emergency existed 
because of the shortage of dwelling houses and by such enactment 
prevented the enforcement of covenants for the surrender of the pos- 
session of premises on the expiration of then existing leases, provided 
the tenant paid the reasonable rental value of such premises for such 
extended period, which period ran until November 1, 1922. Block v. 
Hirsh, 256 U. S. 135, 41 S. Ct. 458; Marcus Brown Holding Co. v. 
Feldman, 256 U. S. 170, 41 S. Ct. 465; Edgar A. Levy Leasing Co. v. 
Siegel, 258 U. S. 42, 42 S. Ct. 289. The Chief Justice then states: 

“It is manifest from this review of our decisions that there has been 
a growing appreciation of public needs and of the necessity of finding 
ground for a rational compromise between individual rights and public 
welfare. . . . The question is no longer merely that of one party to 


a contract as against another, but of the use of reasonable means to safe- 
guard the economic structure upon which the good of all depends.” 
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Opposition is taken to a narrow conception or construction of the 
Constitution and reference is made to the warning of Chief Justice Mar- 
shall when he stated : 


“We must never forget, that it is a constitution we are expounding 

a constitution intended to endure for ages to come, and, conse- 

quently, to be adapted to the various crises of human affairs.” (McCul- 
loch v. Maryland, 4 Wheat 316). 


In concluding, the Chief Justice points out the following reasons for 
the majority decision: 

First, an emergency existed in Minnesota which furnished a proper 
occasion for the exercise of the reserved power of the State to protect 
the vital interests of the community. 

Second, that the legislation was addressed to a legitimate end and 
was for the protection of a basic interest of society. 

Third, that the relief afforded was justified by the emergency, was 
appropriate thereto and granted only upon reasonable conditions. 

Fourth, the conditions upon which the period of redemption is ex- 
tended do not appear to be unreasonable. 

Fifth, the legislation is temporary in operation and limited to the 
exigency which called it forth. 

It is hard to understand how Mr. Justice Sutherland, who wrote 
the dissenting opinion, can see in it the grave dangers and departure from 
precedent indicated by him. He states: 


“Few questions of greater moment than that just decided have been 
submitted for judicial inquiry during this generation. He simply closes 
his eyes to the necessary implications of the decision who fails to see in 
it the potentiality of future gradual but ever-advancing encroachments 
upon the sanctity of private and public contracts.” 


He points out that the Constitution is in effect equally in times of war 
and peace, and covers with the shield of its protection all classes of men, 
at all times and under all circumstances, and states : 


“No doctrine, involving more pernicious consequences, was ever in- 
vented by the wit of man than that any of its provisions can be suspended 
during any of the great exigencies of government.” 


He further states: 


“The provisions of the Federal Constitution, undoubtedly, are plia- 
ble in the sense that in appropriate cases they have the capacity of bring- 
ing within their grasp every new condition which falls within their mean- 
ing. But, their meaning is changeless; it is only their application which 
is extensible.” 


It is the duty of a Court to declare the law as written: 
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“leaving it to the people themselves to make such changes as new cir- 
cumstances may require. The meaning of the constitution is fixed when 
it is adopted, and it is not different at any subsequent time when a court 
has occasion to pass upon it.” 


Much of the dissenting opinion is devoted to a historical review of 
the conditions existing at various times when attempts were made by State 
Legislators to pass laws for the relief of debtors, and a eulogy of the 
various decisions of the Supreme Court upsetting such legislation. 

The minority members of the Court apparently differ from the ma- 
jority opinion as to the effect of an emergency upon this particular pro- 
vision of the Constitution. They hold that the clause specifically restricts 
the State from such legislation no matter what the occasion. On this 
question Mr. Justice Sutherland said: 

“Hence the question is, not whether an emergency furnishes the 
occasion for the exercise of that state power, but whether an emergency 
furnishes an occasion for the relaxation of the restrictions upon the 
power imposed by the contract impairment clause; and the difficulty 
is that the contract impairment clause forbids state action under any 
circumstances, if it have the effect of impairing the obligation of con- 
tracts. That clause restricts every state power in the particular speci- 


fied, no matter what may be the occasion. It does not contemplate 
that an emergency shall furnish an occasion for softening the restric- 


tion or making it any the less a restriction upon state action in that 
contingency that it is under strictly normal conditions.” 


In answering the suggestion that the Statute was intended merely to 
act upon the remedy, he said: 


“If the statute was meant to operate only upon the remedy, it 
nevertheless, as applied, had the effect of destroying for two years the 
right of the creditor to enjoy the ownership of the property, and con- 
sequently the correlative power, for that period, to occupy, sell or 
otherwise dispose of it as might seem fit. This postponement, if it 
had been unconditional, undoubtedly would have constituted an un- 
constitutional impairment of the obligation.” 


Referring to Bronson v. Kinzie, supra, and similar cases he states: 


“The only substantial difference between those cases and _ the 
present one is that here the extension of the period of redemption and 
postponement of the creditor’s ownership is accompanied by the con- 
dition that the rental value of the property shall, in the meantime, be 
paid. Assuming, for the moment, that a statute extending the period 
of redemption may be upheld if something of commensurate value be 
given the creditor by way of compensation, a conclusion that payment 
of the rental value during the two-year period of postponement is even 
the approximate equivalent of immediate ownership and possession is 
purely gratuitous. How can such payment be regarded, in any sense, 
as compensation for the postponement of the contract right? The 
ownership of the property to which petitioner was entitled carried 
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with it, not only the right to occupy or sell it, but, ownership being 
retained, the right to the rental value as well. So that in the last 
analysis petitioner simply is allowed to retain a part of what is its 
own as compensation for surrendering the remainder.” 


and in conclusion states: 


“A statute which materially delays enforcement of the mortga- 
gee’s contractual right of ownership and possession does not modify 
the remedy merely; it destroys, for the period of delay, all remedy 
so far as the enforcement of that right is concerned. The phrase 
‘obligation of a contract’ in the constitutional sense imports a legal 
duty to perform the specified obligation of that contract, not to sub- 


> stitute and perform, against the will of one of the parties, a different, 


) albeit equally valuable obligation. And a state under the contract 
impairment clause has no more power to accomplish such a substitu- 
tion than has one of the parties to the contract against the will of the 
other.” 





Another recent case regarding the kind of currency or money 
which might be offered in payment of the indebtedness of a foreign 
corporation, is the case of Nicolaos Eliopoulos vs. The National Bank 
of Greece, recently decided by the Appellate Division of the Supreme 
Court, First Department. 

The plaintiff had deposited with the defendant bank the sum of 
$4,102.69 in United States currency at its New York agency, located 
at 51 Maiden Lane, and received therefor a certificate of deposit pro- 


§ viding for interest at the rate of 412%, repayable in two years in the 


same kind of money as he deposited. 

The defendant contended that a statute thereinafter enacted by 
the Republic of Greece converted or transformed all deposits in Banks 
of Greece, payable in foreign exchange or in foreign moneys, at the 
rate of one hundred drachmze per United States Dollar, and at cor- 
responding rates for other moneys; that under this statute, the de- 
fendant was only liable to pay on the due date the sum of $2,450.37; 
that the plaintiff was a subject of the Republic of Greece and that the 
debt was payable in Greece. These contentions were over-ruled by 
Mr. Justice William Harman Black, at Special Term, Part III of the 
Supreme Court, New York County, and a motion for summary judg- 
ment was entered in favor of the plaintiff. This action of the Trial 
Court was unanimously affirmed by the Appellate Division. Mr. 
George J. Chryssikos, of the New York and New Jersey Bars, ap- 
peared for the plaintiff. 


. In the recent case of Ernest C. Atkins vs. Hertz Drivurself Sta- 
tions Inc., a section of the New York vehicle and traffic law exempting 
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from personal liability persons renting our leasing vehicles covered 
by liability insurance, was sustained by the United States Supreme 
Court. 


An Emergency Act passed by the New York State Legislature, J 
under which the State Banking Board had the right to suspend oper. 7 
ations of the banking laws, was set aside as unconstitutional by the § 





Appellate Division of the New York State Supreme Court in the case 9 


of Frank Moses and James T. Berney, as trustees of the estate of” 


- 


Benjamin Adriance, against the Guaranteed Mortgage Co. of New 
York. The action was to recover $72,500 on guaranteed mortgages 
purchased from the defendant and which were conceded to be payable | 
but payment of which was withheld because of the moratorium de- 
clared by the State Banking Board under this legislation. (Not yet 
reported.) 





BOOK REVIEWS 





“The Federal Gift Tax,” by Messrs. Kingman Brewster of the 
Massachusetts and District of Columbia Bars and James S. Y. Ivins and 
Percy W. Phillips of the New York and District of Columbia Bars, pub- 
lished 1933, by Clark Boardman Company, Ltd., New York. 

To those interested in the creation of trusts and the division of 
estates inter vivos, this little volume will be of timely interest. The first 
Gift Tax was enacted in 1924, and that Act was repealed by the Revenue 
Act of 1926. The present Gift Act contained in the Revenue Act of 
1932 applies to gifts made on or after June 7, 1932. The history of 
the tax, the gift transfers subject to tax assessments, exemptions, and 
deductions, and the preparations of returns and records, together with 
forms contained in the volume, as well as the text of the Statute, present 
to those interested a handy and ready reference volume upon this im- 
portant subject. 


TAKE THE WITNESS BY ALFRED COHN AND JOE CHISHOLM 

An interesting glance behind the scenes is afforded by this entertain 
ing biography of a famous Pacific Coast Criminal Lawyer who practiced 
for twenty-five years in Southern California. It is an entertaining ac 
count of the life of Earl Rogers, who is credited with having won acqutt- 
tals for almost one hundred murderers and whose fame as a Criminal 
Lawyer extended beyond the borders of his home State. He will per 
haps be remembered generally for his defense of Clarence Darrow, i 
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which he won an acquittal upon the charge of Jury fixing. The charge 
against Darrow arose out of the defense by Darrow of the famous Mc- 
Namara Brothers in connection with the dynamiting of the Los Angeles 
Times Building. 

This account of a lawyer, who loved to attract attention by appearing 
in Court dressed in the extreme of fashion and bedazzling hostile witnesses 
with a bejeweled lorgnette, is an interesting commentary on the practice 
of law in our Criminal Courts and readers in all parts of the Country 
will quite readily recognize similar characters holding forth in their local 






jurisdictions. 


Reference is made to a paper prepared by Mr. Rogers for the perusal 


> of his Son in an effort to influence him not to follow a legal career, en- 
titled “The Destruction of a Profession.” 


The matter referred to in 


this paper will be recognized by lawyers generally as a true account 
of the condition of the profession and, in fact, the circumstances referred 
to in this paper have become increasingly apparent since it was written. 


We regret that space does not permit us to quote from this document 


at this time. 


The book is interesting and entertaining, not only to the professional 


reader, but to laymen generally. 


It is published by Frederick A. Stokes 


Company in New York and contains an introduction by Adela Rogers St. 


Johns, daughter of Mr. Rogers. 
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BAR EXAMINATION RULES 
SUSPENDED 


Two recent amendments to the 
rules of the Supreme Court govern- 
ing the conduct of bar examinations 
have been filed. The rule prevent- 
ing candidates who have failed to 
qualify in four attempts to pass the 
tests has been temporarily suspend- 
ed, so that candidates may now take 
the examination for attorney li- 
censes an unlimited number of 
times. The new rules will also pro- 
vide for a two-day examination in- 
stead of a one-day examination as 
heretofore. 


TO ENFORCE CHANCERY RULES 


Vice Chancellors Malcolm G. Bu- 
chanan and Alfred A. Stein have 
both recently taken action to call 
attention to the fact that solicitors 
engaging in proceedings in the New 
Jersey Chancery Court are subject 
to contempt action should they fail 
to maintain sufficient deposits for 
fees, according to the regulations of 
the Court. 

Another rule of the Court of 
Chancery which has been honored 
more in the breach than in the ob- 
servance will be enforced hereafter 
according to an announcement by 
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Vice Chancellors Buchanan, Berry 
and Stein after a recent conference 
at the Chambers in Newark. This 
is Rule 119, requiring the filing of 
briefs before trial. The Vice Chan- 
cellors point out that the business 
has so increased that it takes from 
four to seven months to get a case 
to final hearing after the pleadings 
are filed. If the rule requiring briefs 
to be filed before trial were en- 
forced, it is hoped that three-fourths 
of the cases could be decided on the 
same day the case is heard, or at 
least by the following day. The 
practice of filing briefs after trial 
has delayed matters to such an ex- 
tent that quite often before briefs 
are received the Court has forgot- 
ten the testimony and it is neces- 
sary to order a transcript to refresh 
his memory, thus adding to the 
costs of the litigation as well as cre- 
ating additional delay. It is the in- 
tention of the Vice Chancellors to 
strictly enforce this rule from now 
on. 





GOVERNOR’S APPOINTMENTS 


3ar who 


Those members of the 
have had the pleasure of appearing 
before the Hon. Charles M. Egan 
during his term of thirteen years as 


Judge of the Court of Common 
Pleas in Hudson County are pleased 
to note his advancement to the of- 
fice of Vice Chancellor, by appoint- 
ment of Chancellor Campbell, made 
January 11th last. He was ap- 
pointed to succeed the Hon. John J. 
Fallon, whose resignation had been 
recently received by the Chancellor. 
He was sworn in by Chancellor 
Campbell in the presence of Chief 
Justice Brogan and a number of his 
friends, in the Chancery Chambers 
in Jersey City. 

In accepting the resignation of 
Vice Chancellor Fallon, who urged 
as reasons for retirement his desire 


to return to private practice, the 
Chancellor said, ‘‘Permit me to say 
to you that my regret is, in large 
measure, a selfish one, arising from 
the fact that I am losing in your re- 
tirement from the Chancery Bench 
one of the most ably trained Vice 
Chancellors and one who is out- 
standing as indefatigably devoted to 
his work.” 

Mr. David T. Willentz of Perth 
Amboy has been appointed at At- 
torney General to succeed Attorney 
General Stevens. 

The Journal is also glad to record 
the re-appointment of Circuit Court 
Judge Frank L. Cleary for a second 
seven-year term, and the re-appoint- 
ment of Judge Lloyd Thompson, of 
Westfield, as Judge of the Union 
County Court of Common Pleas. 

Other recent appointments by the 
Governor are as follows: To the 
State Housing Authority, former 
Senator Arthur A. Quinn of Mid- 
dlesex County; Edith E. Wood of 
Cape May Court House; Stanley 
S. Holmes of Maplewood; Walter 
S. Kellar of Jersey City, and Isora 
B. Somers of Atlantic City. 

John J. Toohey Jr., Jersey City, 
Governor Moore’s private secretary, 
to be labor commissioner, succeed- 
ing Colonel Charles R. Blunt. 

Edward L. Whelan, Elizabeth, 
clerk in Chancery, to succeed Fred 
Garretson. 

Daniel T. O’Regan, Jersey City, 
Hudson County Prosecutor, to suc- 
ceed John Drewen. 

Thomas F. Meaney, Jersey City, 
Hudson Common Pleas Judge, to 
succeed O’Regan. 

A. Demorest Del Mar, Engle- 
wood, reappointed Bergen Common 
Pleas Judge. 

Morris E. Barison, Jersey City, 
Judge of Hudson County Juvenile 
Court, to succeed Meaney. 

Frank Eggers, Jersey City Judge 
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of the First District Court, Jersey 
City, to succeed August Ziegener. 

John H. Schneider, Rutherford, 
Bergen jury commissioner, to suc- 
ceed Augustus A. Baron. 

Peter J. Daly, North Bergen, 
Hackensack River Sewerage Com- 
mission, to succeed the late Thomas 
J. Wasser. 

Joseph Ayers, Andover, Fish and 
Game Commission, to succeed 
Harry J. Burlington, resigned to be- 
come executive secretary of the 
commission. 

Samuel F. Orlando, Camden, 
prosecutor of Camden, to succeed 
Clifford A. Baldwin. 

Judge Thomas H. Brown of the 
Hudson Common Pleas was re- 
appointed for a second term. 

James R. Erwin, Esq., of Jersey 
City, was named to succeed Hon. 
Charles M. Egan as Hudson Com- 
mon Pleas Judge. 

Arthur C. Dunn, Esq., or Pater- 
son, was nominated for Passaic 
County Prosecutor to succeed Na- 
thaniel Kent, Esq., resigned. 

James W. Phelan, Esq., of Boon- 
ton, to succeed Hon. Eugene F. Hil- 
lery, Judge of the First District 
Court of the Third Judicial District 
of Morris County. 

Louis V. Hinchliffe, Esq., ap- 
pointed Judge of the First District 
Court of Paterson succeeding Hon. 
Robert McDermott. 





PASSED ATTORNEYS, OCTOBER 
EXAMINATION, 1933 


AsBuRY PARK 
Robert V. Carton, 733 Mattison 
Ave. 
ATLANTIC CITY 
Alfred W. Westney, Jr., 807 


Schwem Bldg. 
Herbert Horn, 1421 Atlantic Ave. 
Murray Fredericks, 1516 Atlantic 
Ave. 





Daniel J. Dowling, c/o Endicott & 
Endicott, 205 Central Bldg. 
Walter E. Beyer, 1421 Atlantic 

Ave. 
Edward E. Finn, 425 Guarantee 
Trust Bldg. 


BAYONNE 


Anthony R. Mercolino, 32 West 
30th St. 

Nathaniel Cohan, c/o Irving D. 
Grodberg, 590 Ave. C. 

Hyman Tulbowtiz, c/o William Ru- 
bin, 460 Broadway. 

Harvey J. Newman, c/o Rudner & 
Rudner, 437 Broadway. 


BELLEVILLE 


Charles B. Tedesco, 74 Washing- 
ton Ave. 


BLOOMFIELD 


Sydney H. Cohen, 30 Second St. 
Samuel A. Larner, 67 Franklin St. 


David Albert Rappeport, 322 Glen- 
wood Ave. 


BoGoTA 


Stanley W. Bradley, 115 Oakwood 
Ave. 


BooNTON 





William H. Yanowsky, 311 Main 
St. 


BouNnNpD Brook 


Samuel Chiaravalli, 185 West High 
St. 


BURLINGTON 


Alexander Denbo, Fountain Ave 
and Mt. Holly Road. 


Harry Belopolsky, 200 High St. 






















































CAMDEN 


Ave. 


Stevens Bldg. 


Trust Bldg. 


Stevens Bldg. 


Sts., Finance Bldg. 


St. 


CLINTON 


Hauck, Jr. 


ELIZABETH 


John Hrabar, 154 First St. 


sey St. 


80 Broad St. 


ENGLEWooD 
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Thaddeus A. Borz, 529 Market St. 
Blaine E. Capehart, 106 Market St. 
Benjamin J. Dzick, 3910 Westfield 


Lawrence Finlayson, 413 Cooper St. 
David Clickman, 908 Broadway 


Emory S. Kates, 1oo1 West Jersey 


Edward Katman, 327 Market St. 
Harry LaBove, 1206-10 Broadway 


John L. Morrissey, 6th and Cooper 


Albert K. Plone, 532 Federal St. 
Samuel J. Shmerelson, 425 N. 6th 


Samuel Spotkon, 425 N. 6th St. 
Ralph §. Warrington, 1101-1102 
. West Jersey Trust Bldg. 

Ellis H. Wood, 315 Market St. 


J. Knox Felter, c/o Anthony M. 


Joseph D. Epstein, 215 Broad St. 

Arthur F. Cole, 211 Stiles St. 

Irving Richard Harris, c/o Harry 
Grossman, 125 Broad St. 


Nathan Kessel, 1o11 E. Jersey St. 
John A. Reder, Jr., 835 Adams Ave. 
Sarantis P. Saros, 56 De Hart Place. 
Alfred J. Sauer, 272 N. Broad St. 
Hyman Scher, 207 Broad St. 
Nelson F. Stamler, 29 Broad St. 
Louis F. Stein, Jr., 1139 East Jer- 


Charles Norman Thorn, Jr., c/o F. 


A. Gordon, 286 No. Broad St. 
Jean Weiner, c/o Clarick & Clarick, 


Samuel Harris, 18 Eaton Place. 





East ORANGE 
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’ : Joseph 
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stein, Schwartz & Frieden- ge 
berg, Hudson Trust Bldg. Irving 
George Cullen O’Brien, c/o Nor- Gi 
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Emerson A. Tschupp, c/o Dougal © Irving 
Herr, 1 Newark St. Q2 
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Thomas E. Drumm, Jr.,g60 Spring- | ra 
field Ave., Post Office Bldg. : Herm: 
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Jersey City Lawre 
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Morris Brauer, 2154 Hudson Boule- 
vard. 
Meyer Bronstein, c/o Barison & 
Barison, 591 Summit Ave. Herbe 
Horace G. Davis, c/o Raskin & P 


Hornstein, 921 Bergen Ave. 
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James W. Dynes, 586 Newark Ave. 

Joseph Dubowsky, c/o Henn & 
Burr, 662 Newark Ave. 

Arthur F. Gallagher, c/o Edwards, 
Smith & Dawson, 1 Exchange 
Place. 

Alfred Lorimer Goldstein, c/o Hey- 
man & Heyman, 1 Exchange 
Place. 

Morris Grundman, 111 North St. 
Milton G. Hanfield, c/o John L. 
Ridley, 1 Exchange Place. 
Earle J. Harrington, c/o Collins & 
Corbin, 1 Exchange Place. 
August W. Heckman, 119 Van 

Nostrand Ave. 

Raymond J. Lamb, c/o Collins & 
Corbin, 1 Exchange Place. 
James R. Leahy, 33 Fairview Ave. 
Jacob L. Nydick, c/o Stanley Co- 

hen, 26 Journal Square. 

Gustave A. Peduto, 309% Summit 
Ave. 

Alan B. Pinkerton, c/o Wall, 
Haight, Carey & Hartpence, 15 
Exchange Place. 

Sydney A. Rose, c/o Maurice C. 
Brigadier, 30 Journal Square. 

Arnold J. Rosenkranz, c/o Wal- 
schied & Rosenkranz, 921 Ber- 
gen Ave. 

Irving Rothstein, c/o Gross & 
Gross, 15 Exchange Place. 
Max Segal, c/o Thomas F. Meaney, 

591 Summit Ave. 

Irving Shakin, c/o Victor Ruskin, 
g21 Bergen Ave. 

Leland P. Stallknecht, 195 Arling- 
ton Ave. 

Leo S. Sullivan, 14 Fairmount Ter- 
race. 

Herman Willner, c/o Hudspech & 
Harris, 591 Summit Ave. 
Lawrence Willner, c/o Pesin & 

Pesin, 361 Central Ave. 


KEYPORT 


Herbert R. Rothenberg, Maple 
Place. 


LYNDHURST 


John J. Winberry, c/o Breslin & 
Breslin, 296 Ridge Rd. 


MAPLEWOOD 


Samuel F. Powel, Jr., 25 Virginia 
Road. 


MONTCLAIR 


Edward Schuchman, 22 Stephen St. 

Thomas Clavin Galligan, 5 Haw- 
thorne Place. 

Philip L. Manganaro, 78 Glenridge 
Ave. 


MILLVILLE 


Harold A. Horwitz, R. No. 1. 
Nathaniel Rogovoy, R. F. D. No. 1. 


NEWARK 


Nicholas E. Allen, c/o Cox & Wal- 
burg, 60 Park Place. 

Abe Baum, 776 Broad St. 

Irwin Brainen, c/o Israel B. Greene, 
1230 Lefcourt Bldg. 

Leonard A. Brass, 775 High St. 

Charles Bernstein, c/o Cohen & 
Klein, 207 Market St. 

Isador Bressler, 25 Johnson Ave. 

Thomas J. Brett, 40 Fairmount 
Ave. 

Lawrence A. Carton, Jr., c/o A. T. 
Vanderbilt, 790 Broad St. 

Leonard H. Cohn, 972 Broad St. 

Leslie H. Cohen, c/o Minturn & 
Weinberger, 60 Park Place. 

Ovid J. Colalillo, c/o Wm. Herda 
Smith, 790 Broad St. 

John F. Connolly, c/o Skeffington 
& Walker, 24 Branford Place. 

G. Hugh Courter, c/o Holmwood 
& Creighton, 31 Clinton St. 

John J. Crawley, c/o Wilbur J. 
Bernard, 9-11 Clinton St. 
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Charles Danzig, c/o Hood, Lafferty 
& Cambpell, 744 Broad St. 

Gordon Davidson, 66 Custer Ave. 

Harry H. Edel, 763 Broad St., 8th 
Floor. 

Sigmund N. Epstein, 781 
Twelfth St. 

Isadore Flomenhoft, c/o Carl Ol- 
san, 24 Commerce St. 

Joseph Finkel, 354 Clinton Place. 

Abraham L. Friedman, c/o Harry 
Levin, 24 Commerce St. 

Henry T. Ginnane, 15 Washington 
a 

Max Goldstein, 24 Commerce St., 
Room 517. 

Herman Golden, c/o Milton M. 
Unger, 11 Commerce St. 
Clinton D. Harrison, 744 Broad St. 
Robert L. Hood, c/o Rosenbaum & 

Mintz, 790 Broad St. 
Mortimer Katz, 9 Clinton St., Room 
610. 
Richard B. Mason, c/o Cox & Wal- 
burg, 60 Park Place. 

William P. Mason, c/o Simon P. 
Northrup, 8 Academy St. 
Louis J. Miller, c/o Joseph Zemel, 

266 Market St. 
Irving I. Moskowitz, 297 Belmont 
Ave. 
Milton Najarian, c/o Max L. 
Rosenstein, 60 Park Place. 
Harold Edward Neese, 790 Broad 
St., Room 408. 
Emanuel Oransky, 
Eleventh St. 
Frederick G. Poeter, c/o E. R. Mc- 
Glynn, 17 Academy St. 

Irving I. Prager, c/o Sam Weiss, 
Military Park Bldg. 

David Rabinowitz, 24 Commerce 
St. 

James Resnick, c/o Grosken & Mor- 
iarty, 31 Clinton St. 

Samuel Ribner, 164 Market St. 

Russell A. Riley, 744 Broad St. 

Emory C. Risley, c/o Lindabury, 
Depue & Faulks, 763 Broad St. 


South 


534 South 


Abe. Robert Rothbard, 57 Hedden 
Terrace. 
Anson Rauschberg, 
Terrace. 
Louis P. Rosberger, c/o 
Ogust, 9 Clinton St. 
Lester Sandles, 836 Lefcourt Bldg. 
Milton P. Sacks, c/o Benjamin 
Wasserman, Room 1622 Lef- 
court Bldg. 
Leon Sachs, 458 Belmont Ave. 
Abe W. Seifer, 786 Broad St. 
Saul B. Sientz, c/o Osborne, Cor- 
nish & Scheck, Federal Trust 
Bldg., 24 Commerce St. 
James F. Silver, c/o Heine {| 
Laird, 27 Washington St. 
Joseph P. Schall, 711 Lake St. 
Hubert A. Schneider, c/o Pitney, 
Hardin & Skinner, National 
Newark Bldg. 
Leonard Myron Snyder, 116 Fifth 
Harry Szanger, c/o Kussy, Cohen 
& Kohn, 790 Broad St. 


174 Osborne 


Louis 


Charles Douglas Webb, c/o Linda- J 


bury, Steelman, Zink & Lat- 
ferty, 24 Commerce St. 

Louis Wildstein, 88 Huntington 
Terrace. 

William P. Wilkins, c/o Frederic 
M. P. Pearse, 744 Broad St. 

Hugo E. Weisberger, c/o Mortt- 
mer Eisner, 24 Branford Place. 

Jack Wolff, c/o Michael G. Ale- 
nick, 24 Branford Place 

New BruNSWICH 

Ishmael Sklarew, c/o Philip M 

Brenner, 46 Paterson St. 


NEWTON 


John T. Madden, Sussex & Mer- 
chants Bank Bldg. 


NortTH PLAINFIELD 


Frederick Onore, 6 Manning Ave. 
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NortH BERGEN 
Wilbur Louis Ross, 549 38th St. 
New York 
Franklin Feniss Russell, c/o Rus- 
sell, Shevlin & Russell, 67 
Wall St. 


ORANGE 


James S. Bennett, Jr., 301 Main St. 
Maria E. Cona, 430 Hillside Ave. 


PASSAIC 


Charles Breslow, 743 Main Ave. 






Henry Hammer, c/o Weinberger 
& Weinberger, 647 Main Ave. 

Harry wampelman, c/o Sigmond 
Unger, 585 Main Ave. 

Sidney Burger, c/o Elmer Fried- 
bauer, 86 Lexington Ave. 
Abram Samuel Provisor, 89 Hope 

Ave. 
Milton Miller, 174 Columbia Ave. 
Jacob Goldblatt, 186 Monroe St. 


PATERSON 


William K. Azar, 89 Ward St. 

Bernard Goldstein, 152 Market St. 

Edwin M. Kassel, 126 Market St. 

James V. McNamara, 408 Market 
St. 


PERTH AMBOY 


William H. Dickson, 218 Market 
St. 
Harold Neil 
Ave. 
Edward A. Kopper, c/o Leo S. 
Lowenkopf, 280 Hobart St. 


Gast, 192 Kearney 


Potnt PLEASANT 


Harry Ezekiel Bernstein, 654 W. 
Front St. 

Albert Fioravanti, 27 Elm Place. 

John P. Romer, 15 Sycamore Ave. 


87 
PLAINFIELD 
W. Douglas Blair, 610 Arnold Ave. 
RIDGEFIELD 
Harry Boorstein, 855 Broad Ave. 
RUTHERFORD 


Raymond H. Flanagan, c/o R. 
Louis Clarkson, 70 Park Ave. 


SOMERVILLE 


Joseph Halpern, 138 Fairview Ave. 


SWEDESBORO 


Laurence L. Crispin. 


TRENTON 


John A. Brieger, 687 So. Broad St. 

Albert A. Lipman, 222 Perry St. 

B. Thorn Lord, Room 406, Post 
Office Bldg. 

Ferdinand Luisi, 403 Dayton S* 

Louis Rothstein, 510 Trenton Trust 
Bldg. 

Michael Joseph Savko, 717 Broad 
Street Bank Bldg. 


Toms RIVER 


Joseph A. Citta, c/o Percy Camp. 


UnIon City 


Harold Feinberg, c/o Carl Weitz, 
Dispatch Bldg. 

Alfred W. Kiefer, 747 Bergenline 
Ave. 

William J. Logan, c/o Paul F. Cul- 
lum, 153 Summit Ave. 

Eugene L. Lora, 609 18th St. 

Loretto O’Neill, 747 Bergenline 
Ave. 

Mario M. Polcari, 501 32nd St. 


VERONA 


Mac. A. Kaplus, 100 Forest Ave. 
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VINELAND 


David B. Levy, S. W Cor. 7th and 
Montrose Sts. 


WEEHAWKEN 


H. Joseph Rosenberg, 453 Gregory 


Ave. 
West New York 


Irving Robert Rosenhaus, 332 17th 
St. 





PASSED COUNSELLORS, OCTOBER 
EXAMINATION, 1933 


ATLANTIC CITY 


Louis I. Kravitz, 212 Schwehm 
Bldg. 


Leon Leonard 300 Central Bldg. 
BAYONNE 
Schneiderman, 473 


Samuel A. 
Broadway. 


CAMDEN 


William Hermann, 608 Broadway, 
Stevens Bldg. 

Walter W. Holl, 431 Market St. 

Firmin Michael, 428 Market St. 


ELIZABETH 


Sam J. Abraham, 18 West Jersey 
St. 

Edward Cohn, 275 Morris Ave. 

Melvin J. Koestler, 125 Broad St. 

Benj. H. Priest, 125 Broad St. 

J. Miller Spangler, 207 Broad St. 


East ORANGE 


David L. Turbyne, 74 Lenox Ave. 


East NEWARK 
Saul G. Schulter, 710 North 4th St. 
HoBoKEN 


Charles G. Carluccio, 61 Newark 
St. 


Jersey City 


Anthony T. Augelli, 1 Exchange 
Place. 

Leon Behr, 26 Journal Square. 

Myron Behr, 26 Journal Square. 

Wolff William Eichenbaum, 586 
Newark Ave. 

Ralph W. Emerson, 15 Exchange 
Place. 

Louis J. Greenberg, 22 Journal 
Square. 

Furman W. Reeves, 921 Bergen 
Ave., Trust Co. Bldg., Room 
831. 

Abe A. Schultz, 880 Bergen Ave. 

Michael A. Szadkowski, 880 Ber- 
gen Ave. 

Harry W. Tandler, 89 Monticello 
Ave. 

George G. Tennant, Jr., Room 1018, 
15 Exchange Place. 


LAKEWOOD 


Morton C. Steinberg, 321 Second 
St. 


LINDEN 


Richard B. Magner, 223 North 
Wood Ave. 


Lone BRANCH 


Akiba Lawrence Plager, 176 Broad- 
Way. 


MATAWAN 


Ralph S. Heuser, 192 Main St. 
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NEWARK 


Charles S. Barrett, Jr., c/o Lum, 
Tamblyn & Colyer, 605 Broad 
St. 
Harry C. Brown, 24 Commerce St. 
Edward G. Burke, 17 Academy St., 
Suite 606. 
Julius B. Cohen, 2824 Lefcourt 
Bldg. 
Christopher T. Clark, 810 Broad St. 
Harry Cohn, 17 Academy St. 
Joseph E. Cohn, 972 Broad St. 
Andrew B. Crummy, 763 Broad St. 
Emanuel M. Ehrenkranz, 45 Bran- 
ford Place. 
Ervin S. Fulop, 24 Commerce St. 
Edwin L. Gidley, 402 Grove St. 
Samuel Green, 26 13th Ave. 
Benjamin B. H. Greenwood, 1060 
Broad St. 
George Addison Hobart, Lefcourt 
Building. 
Monroe Hollander, 60 Park Place. 
Charles M. Hosp, 3220 Lefcourt 
Bldg. 
Nicholas Joya, 192 Market St. 
Theodore Krohn, 9 Clinton St. 
Milton B. Levin, Lefcourt Bldg. 
Meyer Liebman, 245 Springfield 
Av. 
Emanuel S. Lowinger, 790 Broad 
St, 
Ralph E. Lum, Jr., care Lum, Tam- 
blyn & Colyer, 605 Broad St. 
James A. Lynch, Jr., 9 Clinton St. 
Abe Mayer, 776 Broad St. 
Robert J. McCurrie, 31 Clinton St. 
Harry L. Fitzpatrick, 17 Academy 
St. 
Sidney Ramo, Lefcourt Bldg. 
Herbert B. Shapiro, 24 Commerce 
St. 
Arthur Slavitt, 17 Academy St. 
wis J. Sonnabend 1060 Broad 
t. 
Abraham Susskind, 208 Market St. 
Joseph J. Twist, 744 Broad St. 
Frank D. Van Arsdale, Jr., 744 
Broad St. 


Bernard Igor Verney, 1060 Broad 
St. 

Alexander P. Waugh, 763 Broad 
St. 

Joseph Weintraub, 17 Academy St. 

Samuel J. Zucker, 24 Commerce St. 


New Brunswick 


Herman Ringle, 27 Livingston Ave. 


ORANGE 


William E. Kennedy, 301 Main St. 


PASSAIC 


Irving Bober, 625 Main Ave. 
Samuel Joseph, 624 Main Ave. 


PATERSON 


Jack Altshuler, 5 Colt St. 

Charles DeWalsche, 64 Hamilton 
St. 

Carroll J. Stark, 45 Church St. 


RAHWAY 
John E. Barger, 160-162 Irving St. 


RIVERSIDE 
Herbert L. Worth, 48 Scott St. 


RUTHERFORD 
George A. Smith, 39 Park Ave. 


SALEM 


W. Orvyl Schalick, 141 W. Broad- 
way. 


SouTH RIVER 


Stanley S. Dickerson, 77 Main St. 


TRENTON 


David Deitz, 703 Broad St. Bank 
Bldg. 
Sidney Goldmann, 527 Second St. 
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Frank H. Lawton, 501-502 First 
Mechanics Mat’! Bank Bldg. 

John Oswald, American Mechanic 
Bldg. 


Union City 


Lawrence Fox, 763 Bergenline Ave. 
Alexander Good, 949 Park Ave. 


WESTFIELD 


Roswell S. Nichols, Jr., 235 East 
Broad St. 


WILDWoop 


Harry Tenenbaum. 





SOME STATE NOTES 


Mr. G. Frank Shanley of Union 
City has recently resigned as state 
manager of the Homer Owners’ 
Loan Corp. The reason given is 
his desire to return to his private 
law practice. 

Wesley Brodsky, a member of the 
Bar residing in Bayonne who had 
been convicted of embezzlement, 
was disbarred by the Supreme 
Court at the January Term. Ed- 
mund S. Johnson prosecuted the 
case on behalf of the Hudson Coun- 
ty Bar Association. 

Dr. Aaron L. Simon and Irving 
Simon, Passaic attorneys who were 
convicted of conspiracy in the 
Passaic jury fixing case, were sus- 
pended from practice by the Su- 
preme Court on application of John 
D. Masterton, assistant prosecutor 
of Passaic County, at the January 
Term. 

At the ceremony commemorating 
the twenty-fifth anniversary of the 
New Jersey Law School, held Jan- 
uary 17th last, honorary degrees of 
doctor of laws were conferred upon 
Governor A. Harry Moore, Mr. 
Justice Charles W. Parker, of the 
New Jersey Supreme Court, Mr. 


Edward D. Duffield, President of 
the Prudential Insurance Co., John 
R. Hardin, President of the Mutual 
Benefit Life Insurance Co., and 
Frank H. Somer, counsel to the 
Public Utilities Commission and 
dean of New York University Law 
School. The degrees were confer- 
red at the Old First Presbyterian 
Church in Newark by Richard D. 
Currier, president of the school, and 
the candidates were presented by 
Mr. George S. Harris, dean. The 
address of the evening was deliver- 
ed by Sir Frederick Whyte, former 
member of the British House of 
Commons, who spoke on the topic 
“Our Lawless World.” 





OBITUARIES 


Joun R. McSHEANEY 


Mr. McSheaney, an attorney as- 
sociated with the office of County 
Solicitor Edmund A. Hayes of New 
Brunswick, was killed in an auto- 
mobile accident on December 19. 
1933, on Route 25. He was 26 
years of age and was a nephew of 
Mr. Thomas H. Hagerty, City 
Counsel for the City of New Bruns- 
wick. 


Epwin A. RAYNER 


Mr. Rayner practiced law in Es- 
sex County for almost fifty years. 
He died as a result of a stroke on 
January 18th last, at his home in 
Glen Ridge, New Jersey. He was 
seventy-six years of age and was 
the son of the late Warren G. and 


Catherine B. Rayner. He was 4 
member of the first graduating class 
of Montclair High School in 1874, 
was graduated from Amherst Col- 
lege in 1879. He studied law at 
Columbia University and entered 
the practice of law in association 
with the late State Senator, John 
W. Taylor, at Newark, and for 
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thirty-five years maintained an of- 
fice in the old Globe Building in that 
city. He was counsel and director 
of the Glen Ridge Trust Company 
and counsel and trust officer for the 
Bloomfield Loan Association. He 
was a communicant of the Christ 
Episcopal Church, Glen Ridge. 
He is survived by two sons, Major 
Harold Rayner of West Point, 
Charles B. Rayner of Austin, 
Texas, and Miss Isabel Rayner of 
Glen Ridge. 


HARRY MortTIMER PETERS 


Mr. Peters, who is a retired 


Newark lawyer, age 72, died Jan- 


uary 14 last, at his home 128 Clinton 
Avenue, Newark. He was the son 
of the late George and Sarah Pet- 
ers; was graduated from the New- 
ark Academy, Rutgers University, 
and Columbia Law School. He 
served his clerkship with Messrs. 
Hornblower & Weeks, and upon his 
admission to the Bar established his 
practice in Newark, which he 
followed until his retirement about 
three years ago. He was a com- 
municant of Trinity Cathedral. 
Surviving him are two brothers, 
dward Rex and John Ward Peters 
and two sisters Georgiana and 
Grace Peters of Newark. 





